


The Holocaust, Corporations, and the Law

The Holocaust, Corporations, and the Law explores the challenge posed by the 
Holocaust to legal and political thought by examining the multiple issues 
raised by the restitution class actions brought against Swiss banks and Ger-
man corporations before American federal courts in the 1990s. Prior to these 
lawsuits, the legal treatment of the Holocaust had been dominated by crimi-
nal law and its individualistic assumptions and had consistently failed to 
relate to the structural aspects of Nazi crimes, which relied on a modern bu-
reaucratic apparatus and the cooperation of the private sector. Although the 
class action suits of the 1990s were settled for unprecedented amounts of 
money, the defendants did not formally assume any legal responsibility. 
Thus the lawsuits were bitterly criticized by lawyers for betraying justice and 
by historians for distorting history.

Leora Bilsky argues that class action litigation and settlement offer a 
mode of accountability that is well-suited to addressing the bureaucratic na-
ture of business involvement in atrocities. Engaging critically with contem-
porary debates about corporate responsibility for human rights violations 
and assumptions about what constitutes “law,” she argues for the need to 
design processes that would make multinational corporations accountable 
in the era of globalization. She examines the implications of this new legal 
constellation for transitional justice and the relationship between law and 
history, as well as for community and representation in a postnational world. 
In this way, her novel interpretation of the restitution lawsuits not only adds 
an important dimension to the study of Holocaust trials, but also makes an 
innovative contribution to broader and pressing contemporary legal and po-
litical debates. In an era when corporations are ever more powerful (and in-
ternational in their reach), Bilsky’s arguments will attract attention beyond 
those interested in the Holocaust and its long shadow.

Leora Bilsky is professor of law and director of the Minerva Center for Hu-
man Rights at Tel Aviv University.
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Introduction

In Kafka’s short story “Before the Law,” a man tries to gain entry to the law but 
is told by the law’s gatekeeper that he cannot enter at the present time. The 
man decides to wait. He attempts periodically to obtain permission to enter, 
answering the gatekeeper’s questions and spending all his resources trying to 
win over the gatekeeper, but he is repeatedly told that his time to enter the 
law has not yet come. He ends up waiting his entire life before the law’s gates. 
As he nears his death, ill and feeble, he asks the gatekeeper why he has not 
seen anyone else come to the law. The gatekeeper answers that the gate at 
which he has been waiting was assigned to him only, but is now being closed.1

Kafka’s parable may seem applicable to the ongoing attempt to bring be-
fore the law the involvement of business in the Holocaust. The Nazi regime 
relied heavily on the cooperation of the private sector in Germany and else-
where in Europe. Yet criminal trials at Nuremberg and thereafter, as well as 
the reparations programs established by the German state in the 1950s, 
failed to comprehensively address the responsibility of economic “enablers.” 
In the 1990s, however, Holocaust victims and former wartime slave laborers 
seemed closer to obtaining justice by means of class action lawsuits in the 
United States against Swiss banks and German companies. Since the land-
mark 1980 decision Filártiga v. Peña-Irala,2 U.S. federal courts had begun en-
tertaining damage lawsuits under the Alien Tort Statute, a federal statute 
rarely used until then, against foreign state officials for egregious human 
rights violations committed abroad. In 1995, the U.S. Court of Appeals for 
the Second Circuit, which had opened the doors to Alien Tort Statute litiga-
tion in Filártiga, ruled that such lawsuits could in some circumstances be 
brought against private actors.3 In 1996, harnessing U.S. courts’ willingness 
to serve as a forum for international human rights litigation, entrepreneurial 
lawyers filed claims against Swiss banks on behalf of Holocaust survivors for 
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the restitution of monies held in bank accounts since the war. The litigation 
soon expanded to include claims against banks in other countries as well as 
claims for life insurance plans and for compensation for slave and forced la-
bor from German and other private corporations.

These lawsuits were ultimately settled for unprecedented amounts—$1.25 
billion by the Swiss banks and $5 billion by the German corporations—
without the defendants formally assuming any legal responsibility. The lack 
of a court decision officially attributing responsibility to the European cor-
porations for collaborating with the Nazi regime was met with much disap-
pointment, and many see the lawsuits as a lost opportunity. After six de-
cades, it seemed that the legal key, in the form of the American class action, 
had been found to deal with mass human rights violations by European cor-
porations previously immune from responsibility for their acts. Yet when 
American courts opened their doors to old and feeble Holocaust survivors, 
former forced laborers, and other victims of the Third Reich, the settlement 
signed by the lawyers appeared to close the gates of the law again, leaving us 
without a principled court decision and a clarification of the responsibility 
of business for participation in the crimes of the Third Reich.

This, at least, is the prevailing story. In this book, I would like to question 
that narrative and argue that it fails to appreciate the true significance of the 
Holocaust litigation of the 1990s: how a legal settlement was transformed 
from a barrier to justice into a key mechanism that can enable a belated jus-
tice to take place. I argue that the settlement of the Holocaust litigation 
should be recognized as an important legal milestone bearing many lessons 
for pressing contemporary issues, in particular how best to hold giant corpo-
rations accountable for human rights violations.

Law, Globalization, and Corporate Accountability

Globalization is characterized by a reduced role for the nation-state and the 
rise of multinational corporations and nongovernmental organizations. 
Corporations have taken part, directly or indirectly, in gross human rights 
abuses in developing nations where they have opened factories or exploited 
natural resources. In this constellation, the question of corporate responsi-
bility for human rights abuses has become a pressing issue, and the search for 
appropriate tools to hold corporations accountable is the subject of heated 
debates. The main way to address corporate responsibility has been through 
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“soft law” mechanisms such as internal codes of conduct and the recently 
adopted U.N. guiding principles on business and human rights, or lawsuits 
in U.S. federal courts relying on the Alien Tort Statute, the availability of 
which was severely restricted by the U.S. Supreme Court in April 2013 in Kio-
bel v. Royal Dutch Petroleum.4 In this context, the Holocaust restitution litiga-
tion is particularly illuminating. Although dealing with a different geopo-
litical situation, it is one of the only instances in which victims succeeded in 
making corporations pay huge amounts to compensate victims and ac-
knowledge responsibility by opening their internal archives to research and 
publishing the findings. Because this litigation can serve as a model for 
thinking about accountability, it is crucial to explore what happened and 
why and how it happened.

What was different about the Holocaust litigation of the 1990s, in com-
parison with previous failed attempts to hold European corporations ac-
countable for collaborating with the Nazi regime? What distinguishes it 
from other human rights lawsuits against multinational corporations filed 
in U.S. courts? And in the absence of a court decision, in what sense can it be 
said that justice was achieved?

American lawyers involved in the litigation have praised the American 
justice system, with its proplaintiff rules of procedure, for enabling the plain-
tiffs to receive compensation. Because of the settlement, however, they view 
this justice as imperfect, a second-best to a court declaration of liability. Euro-
pean lawyers, in contrast, saw the class action procedure geared toward settle-
ment negotiations as a form of blackmail. Historians for their part explain the 
large amounts paid by the corporations as resulting from political pressures at 
a specific historical juncture. In their view, compensation was made possible 
by the end of the Cold War, neoliberal globalization leading to attempts by 
European corporations to penetrate the U.S. market, the strength of the Jew-
ish lobby in the United States, and the support of American administrations 
for exceptional Holocaust-related claims. Thus scholarship relegates these 
lawsuits to the category of “historical” litigation, with little value as a prece-
dent or model for contemporary struggles to hold multinational corpora-
tions accountable for participation in human rights violations.

In this book I point to legal innovations as a key element in the lawsuits’ 
success in achieving justice. Explanations that ignore the role of the law are 
not only partial; they lose the central drama of the story, namely the way the 
law was able to transform itself in order to address the transnational responsi-
bility of large bureaucratic organizations. This book argues that transnational 
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class action settlement offers a new mode of accountability that adequately 
addresses the bureaucratic nature of business involvement in atrocities.

In order to see the justice achieved in these lawsuits, however, we must 
abandon our narrow focus on court decisions and on clear enunciations of 
liability and norms. Justice as conceived in this book is process-oriented and, 
while triggered by the law, takes place as much in formal legal arenas as in 
history books and public discourse. By analyzing the Holocaust litigation 
through a novel approach to justice that draws on various legal and interdis-
ciplinary theories, this book questions some of the fundamental assump-
tions guiding struggles for human rights accountability—among them that 
criminal trials are the best way to address grave human rights violations—
and offers new directions for legal theory and political action.

The Transnational Class Action as Regulation

In recent years, various authors have sought answers to the question of cor-
porate accountability and other instances of the mismatch between law and 
the globalized economy through a public law, regulatory approach.5 Schol-
ars have pointed to the urgent need to rethink law under conditions of glo-
balization and to abandon the categorization of law as either national or in-
ternational in favor of the more hybrid category of “transnational law.” Most 
famously among international lawyers, Harold Koh has described litigation 
under the Alien Tort Statute as a form of transnational public law litigation, 
which, like civil litigation in the domestic arena, seeks to uphold public val-
ues at the same time as it seeks compensation for individual litigants.6 Draw-
ing on Koh’s work, this book looks to the transnational civil lawsuit as a form 
of regulation of multinational corporations.

Contrary to Koh, though, this book emphasizes the bureaucratic struc-
ture of human rights abuses by corporations, as well as the collective charac-
ter of victimhood. It therefore draws attention to the role of the class action 
in enabling human rights litigation such as the Holocaust litigation. It is this 
bureaucratic and collective character of corporate wrongdoing that had 
made justice elusive for decades as long as the criminal trial, focused on indi-
vidual intent (the “guilty mind” or mens rea), was the privileged legal tool for 
addressing the Holocaust. Whereas Koh sees Alien Tort Statute litigation as a 
cross between domestic public law litigation and international law, I suggest 
a more precise legal heritage for the Holocaust litigation. I argue that this 
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litigation should be viewed as a hybrid legal tool at the intersection of Amer-
ican structural reform litigation—that form of domestic public law litigation 
theorized by Owen Fiss and others7 that takes place through class actions 
and seeks reform of the defendant institution—and international criminal 
law. Only by turning to the American class action, characterized by such fac-
tors as the collective structure of the claim and the change in the role of the 
judge from passive umpire to active manager of litigation, did jurists find a 
way to hold corporations accountable for their involvement in the Nazi 
crimes. Thus domestic tort and property law, as well as class action proce-
dure, can be seen as providing a remedy to criminal law’s failings.

And yet under the theory of structural reform litigation as elaborated by 
Fiss, the dominant accounts of international criminal law,8 and Koh’s model 
of transnational public law litigation more broadly, the ultimate objective 
and justification of the legal process is the elaboration of norms. The settle-
ment of the Holocaust lawsuits, however, prevented the courts from issuing 
clear norms of corporate responsibility. The settlement of these claims can 
be seen as part of broader trends in the United States and elsewhere, where 
settlement of civil litigation and even criminal trials through plea bargain-
ing have become a widespread practice. In addition, we are witness to the 
emergence of various forms of “soft law,” such as the ethical codes adopted 
by multinational corporations. These developments are often understood to 
portend a reduction in law and legal accountability and are seen as particu-
larly inappropriate with respect to morally charged issues such as the Holo-
caust. How can we talk about justice when there is a settlement?

The Normativity of Settlement

The book as a whole is meant to dispel the view of settlement as necessarily 
undermining the pursuit of justice. My argument in a nutshell is that we 
should view settlement not as an obstacle or even as a second-best solution, 
but rather as the key to the Holocaust litigation’s ability to bring corpora-
tions to account where other legal mechanisms could not. While the case 
did not produce a clear and precise norm of corporate liability for human 
rights violations, it did provide incentives for the defendants to uncover im-
portant data and commission extensive research on the role of private busi-
ness in the Holocaust from historians who were given access to the defen-
dants’ previously sealed archives. This historical research as well as the public 
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campaigns around the lawsuits created public narratives of responsibility 
about business participation in the Holocaust. No less important, the settle-
ment negotiations created a forum for public deliberation, obliged the de-
fendant corporations to address the victims’ claims, and allowed a wide 
range of participants beyond the formal parties to the lawsuit to devise cre-
ative mechanisms for the filing, hearing, compensation, and memorializa-
tion of victims’ claims. Thus, the book suggests we should modify some of 
the current assumptions about the inappropriateness of civil litigation and 
settlement in dealing with grave human rights abuses.

It does so by drawing and elaborating on two theories of justice that 
abandon the search for clear and precise norms of responsibility in favor of 
participatory processes. Susan Sturm’s reformulation of the structural re-
form model in the context of administrative litigation in the United States 
sees settlement as normatively preferable to judgments in areas of normative 
uncertainty. In this model, rather than issuing judgments in an “imperial-
ist” manner, the judge is a catalyst, providing incentives for the parties to 
investigate human rights violations by the defendant organization and to 
develop interpretations of the infringed public value in the specific organi-
zational context in which the violation occurred.9 This model allows us to 
see that the Holocaust litigation catalyzed an unprecedented fact-finding 
process, both within the litigation and outside it, through historical re-
search. It also led to better internalization of responsibility by the defendant 
corporations, who participated in the design of the remedies.

Similarly, Nancy Fraser’s theory of “abnormal justice” sheds light on the 
way the Holocaust litigation provided a solution to the democratic deficit in 
issues of multinational corporate accountability by creating a participatory 
process and a forum for public deliberation. Fraser has characterized trans-
national justice struggles in the contemporary globalization era as situations 
of “abnormal justice,” in which there is no agreement about the very rules of 
the game. These are contrary to situations of “normal justice,” in which “the 
contestants share underlying presuppositions about what an intelligible jus-
tice claim looks like.”10 The debate surrounding corporate liability for hu-
man rights violations is a striking instance of abnormal justice, as there is 
currently no consensus as to the proper forum, the standards by which to 
judge claims, or the constituencies whose interests are to be taken into con-
sideration when resolving claims. In these situations, familiar theories of 
justice are unhelpful, as they are premised on a shared grammar of law. As 
the book will show, the Holocaust litigation represents the transnational 
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situation of abnormal justice par excellence, and settlement of the lawsuits 
provided a participatory forum in which the how, what, and who of the 
claims could be debated and defined.

Transitional Justice, Economic History,  
and Victim Representation

The Holocaust litigation also offers an opportunity to explore under what 
conditions transitional justice institutions could better account for eco-
nomic wrongdoing. Both a scholarly field of research and a set of practices, 
transitional justice emerged in the mid-1990s during the intense wave of de-
mocratization, mainly in Latin America and Eastern Europe, that followed 
the breakup of the Cold War blocs. Though definitions vary, transitional jus-
tice is generally understood as “the attempt to deal with past violence in so-
cieties undergoing or attempting some form of political transition.”11 Its cen-
tral institutions are truth commissions, criminal trials, lustration policies, 
and reparations.

Initially defined in narrow terms that focused on a short period of transi-
tion to democracy and that privileged legal over nonlegal responses to past 
injustice,12 the purview of the field has been broadened to account for a wide 
range of injustices, such as violence against women, addressed through for-
mal as well as unofficial institutions, through a long-term perspective on 
transitions. Despite this significant broadening, the field is still criticized for 
giving too little attention to the economic aspects of conflict and repression. 
These can be broadly grouped under three distinct but related categories: re-
pression in response to demands for greater economic equality; business 
support for state repression; and massive corruption.13 Zinaida Miller has 
mapped the “invisibility” of economics in the field of transitional justice, 
whether in scholarly literature, institutional programs, or remedies.14 The 
blindness to economic injustice is connected to the dominance of the hu-
man rights framework over the field of transitional justice, a framework that 
focuses on the “physicality” of atrocious crimes at the expense of structural 
conditions.15 At the time of the field’s inception, economic redistribution 
was not only viewed as overly political; academically, it was linked to theo-
ries of democratization that no longer held sway.16

Truth commissions could potentially serve as a corrective to the crimi-
nal law’s focus on physical violence rather than economic repression. In-
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stead of determining the guilt of individual perpetrators, truth commis-
sions place primary value on establishing a factual record of the past, 
publicly acknowledging moral as opposed to legal responsibility, and giving 
voice to victims.17 Unconstrained by the criminal process’s rules of evidence 
and based primarily on oral and written testimonies of victims and wit-
nesses, they have the potential to trigger a broader discussion of the in-
volvement of wider sections of society in past human rights violations than 
is possible in criminal trials. Yet the legalism that pervades most truth com-
missions in practice, and the political conditions of transition, often com-
bine to produce a limited mandate that does not include economic vio-
lence.18 The acts of violence are typically conceptualized in legal terms as 
human rights violations, and the focus is on direct perpetrators such as se-
curity forces and government officials to the exclusion of the business sec-
tor. Moreover, the reports are usually limited to the period of the preceding 
regime, and in some cases to a specific part of the regime because of lack of 
sources or political limitations.19 Yet if the project aims to uncover and ad-
dress the roots of violence and injustice in order to design appropriate rem-
edies, its ignorance of the economic is a gaping lacuna. Thus scholars have 
increasingly called for filling this lacuna, some even urging that the lenses 
of transitional justice and development be combined.20

With the Holocaust litigation and the establishment of historical com-
missions to investigate the past involvement of business corporations in 
gross human rights violations, we have a fascinating instance of the embrace 
of economic history in the aftermath of violence, albeit many decades after 
the end of the Nazi regime. The lawsuits were criticized by historians because 
they shifted attention away from genocide to the economic aspects of the 
Nazi crimes and focused on the responsibility of the business corporation 
and its relations with the Nazi state.21 Since the lawsuits were settled and 
there was no judgment on liability, however, historians and not lawyers were 
the central players in the litigation’s main textual product: the commis-
sioned histories of corporations. The Holocaust litigation may therefore 
show how room can be made for economic history in transitional justice and 
how this can change our understanding of the involvement of corporations 
in repression.22

Another important feature of transitional justice practice is the salience 
of the figure of the victim. Much of the dissatisfaction with criminal trials of 
former Nazis had to do with the near absence of victims from the early pro-
ceedings. In the Nuremberg trials, the prosecution relied principally on Ger-
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man documents and perpetrators’ testimonies to make its case. In the Eich-
mann trial, more than one hundred Holocaust survivors testified, but this 
remained the exception among Nazi trials, an exception that was greatly 
criticized for politicizing justice. In the past three decades, however, victims 
of mass crimes have gradually entered legal proceedings. They have been 
able to testify before truth commissions in various parts of the world and to 
participate as private prosecutors (partie civile) in French Holocaust trials, 
while the international criminal tribunals established since the 1990s have 
increasingly given room to victims in the criminal process. From the per-
spective of victim participation and voice, the Holocaust litigation is situ-
ated at an interesting juncture. On the one hand, the litigation strengthened 
the victims’ voice, for it was they who initiated the lawsuits, without having 
to go through a prosecutor as in a criminal trial or before international crim-
inal tribunals. Yet the class action mechanism used in those lawsuits trans-
ferred much of the control over the lawsuit to the victims’ lawyers. This cre-
ated a situation ripe for corruption and self-dealing. Moreover, some 
observers have claimed that the lawsuits silenced the voice of the individual 
victim. The extensive audits of Swiss banks’ wartime accounts and the gruel-
ing negotiations surrounding the amount to be paid by German corpora-
tions in settlement appeared to some to have turned the Holocaust into a 
matter of accounting, drawing attention away from the stories of the survi-
vors. Yet a closer look at the lawsuits, both in court and in the public rela-
tions campaign that accompanied them, shows that many personal victim 
stories were narrated as part of the process. The unique constellation created 
by the lawsuits in terms of victim participation has great potential to con-
tribute to discussions about the place of victims in postauthoritarian and 
postconflict justice, in particular by highlighting the need for more repre-
sentative legal mechanisms.

Law versus History

A deeper understanding of the justice achieved through settlement thus re-
quires looking beyond legal texts to the many processes triggered by the liti-
gation. This book accordingly adopts an interdisciplinary perspective, draw-
ing on the writings not only of lawyers and legal theorists but also of political 
theorists and historians. In fact, the debate about the Holocaust restitution 
litigation pits historians who see continuity in the way European govern-
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ments reacted to the legal claims, against lawyers who emphasize the legal 
novelty in using civil litigation to achieve historical justice. Thus, German 
and Swiss historians have noted that the Holocaust litigation reproduced 
many features of previous responses to wartime crimes. By taking the lead in 
the settlement negotiations, establishing a foundation through German leg-
islation to distribute the settlement, and obtaining legal closure through an 
agreement with the United States intended to prevent future litigation, the 
German state pursued its legacy of assuming principal responsibility for the 
Nazi crimes, transforming private claims into public law claims, and pro-
claiming final closure in reparation politics. At the same time, some observ-
ers saw the settlement and the adoption of a discourse of historic as opposed 
to legal responsibility as reflecting the German corporations’ legacy of de-
nial of responsibility. Similarly, in the Swiss case, the Swiss government dis-
tanced itself from the settlement, using it to evade responsibility as it had 
done in the past. In this view, politics, not law, provides the best explanation 
for the course the Holocaust litigation took.

By contrast, American jurists who hail the novelty of the litigation at-
tribute its origins to the legacy of the American civil rights movement, 
which chose to bring its grievances to the courtroom, revolutionizing the 
law in the process. Thus, to the extent lawyers see continuity between the 
litigation and past practices, it is in the litigation’s indebtedness to the tra-
dition of class actions for civil rights and to the American tendency to har-
ness the law, and in particular private law, to struggles for social justice. 
Each side of the debate assigns the litigation a different genealogy with im-
portant normative implications.

This book uses that debate as an opportunity to examine how different 
disciplinary approaches adopt divergent analytical and chronological frame-
works and, as a result, offer divergent perspectives on the role of law in the 
broader social and political context. The controversy over continuity or 
change and over the litigation’s genealogy raises important questions, 
among them what constitutes a “precedent” in law and in history. This de-
bate is not only academic. A salient strand of the debate that surrounded the 
U.S. Supreme Court decision in Kiobel centered on the question of whether 
there is a precedent in international law for holding corporations account-
able for human rights abuses. Both sides of the debate searched for an answer 
in the Nuremberg trials, and neither looked to the Holocaust restitution liti-
gation. This book suggests a few reasons for this blind spot and attempts to 
correct it with an in-depth analysis of the litigation. In the process, it raises a 
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number of fundamental questions, among them: In what sense can we still 
talk about “law” when the process is privatized and ends in settlement? How 
best to design corporate liability, by defining duties or designing process? In 
matters of gross human rights violations, whose judgment should prevail: 
the victims, the national community, or the international community?

In addition, historians sharply criticized the litigation for offering a dis-
torted portrayal of the Nazi crimes that focused on economic wrongs at the 
expense of genocide, and within economic wrongs on a few defendants with 
“deep pockets.” Since the Nuremberg trials, the relationship between the le-
gal process and historical research has been the subject of much scrutiny, 
leading to a consensus that courts produce distorted and poor historical ac-
counts of mass atrocities. The shift in legal treatment of the Holocaust from 
criminal to civil litigation brought by the Holocaust lawsuits has only exac-
erbated historians’ critique of the law. In contrast, this book argues that the 
Holocaust litigation represents a new and fruitful model for the relation of 
law to historical inquiry. Settlement and the courts’ adoption of a catalyst 
role rather than an imperial role led the judges to entrust the “didactic” 
function of writing history back to historians.

Long-held assumptions regarding what constitutes a proper legal 
proceeding—one culminating in a judgment clearly addressing liability, 
preferably in a criminal court—have prevented us from seeing the relevance 
of the Holocaust restitution litigation to contemporary justice struggles. The 
commonly held notion of the Holocaust’s uniqueness is also to blame. On 
the one hand, many of the reservations about the restitution litigation arose 
from the fear of losing the moral gravity required to deal with the Holocaust. 
The Holocaust, it was felt, could only be addressed through criminal law, lest 
genocide be presented as banal. Focusing on restitution issues of theft and 
plunder seemed to many to undermine the uniqueness of the Holocaust. On 
the other hand, when the lawsuits succeeded financially, lawyers rushed to 
warn that not much could be learned from the lawsuits, since they were a 
particular manifestation of post-Holocaust justice and could not be used as 
precedents for other struggles. Proof of their lack of precedential value could 
be seen in the fact that class actions against corporations by descendants of 
slaves in the United States as well as by victims of apartheid against multina-
tional corporations for doing business with South Africa have been rejected 
by U.S. courts.

This book acknowledges the special legal, historical, and geopolitical 
conditions that enabled and shaped the Holocaust litigation. But just as the 
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horrifying aspects of the Holocaust should not prevent historians from 
studying the minutiae of the bureaucratic machinery set up by the Nazi state 
in order to implement the “Final Solution,” neither should the Holocaust be 
invoked as somehow “above [private] law,” an approach that inhibits an un-
derstanding of the important contribution an analysis of this litigation can 
make to pressing legal issues.

Overview

Chapter 1 sets the stage, presenting the failure of criminal law in addressing 
corporate participation in human rights violations. Taking as its starting 
point Hannah Arendt’s analysis of the tension between the bureaucratic set-
ting of the Holocaust and the individual legal tools upheld by criminal law, 
the chapter delves into the legal difficulties involved in addressing the re-
sponsibility of the business corporation for involvement in the Nazi crimes. 
It attributes these difficulties to concerns about collective punishment, and 
it shows how these concerns in the context of the criminal trial framework 
impeded efforts to hold German business accountable in the postwar period, 
in order to shed light on the legal contribution made by the Holocaust litiga-
tion of the 1990s.

The following two chapters identify in the Holocaust restitution lawsuits 
a new mode of responsibility apt to address corporate involvement in hu-
man rights abuses. Chapter 2 introduces the Holocaust restitution litigation 
and suggests viewing the litigation as a hybrid between international crimi-
nal law and American structural reform litigation. With the general legal 
model set out, chapter 3 then turns to a central and controversial aspect of 
the restitution litigation: settlement. Moving beyond the pragmatic justifi-
cations advanced by the participants in the litigation, the chapter advances 
a normative evaluation of settlement drawing on Sturm’s reformulated 
model of structural reform litigation.

In the next three chapters, I use this new mode of accountability to ex-
pose the insufficiencies of current theorizing about transnational corporate 
liability. Though transnational tort litigation against multinational corpora-
tions filed under the Alien Tort Statute has triggered much scholarship, hu-
man rights litigation against corporations remains undertheorized. The 
need for theorization is even more pressing now that the U.S. Supreme Court 
has severely restricted the reach of the Alien Tort Statute in its recent deci-
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sion in Kiobel. In the aftermath of Kiobel, can we imagine alternative tracks 
for imposing legal accountability on corporations? Does the Holocaust resti-
tution litigation offer such an alternative?

Chapter 4 focuses on the problem of the legitimacy of foreign court in-
volvement. It engages contemporary theoretical treatments of transnational 
human rights litigation against corporations, in particular the leading the-
ory developed by Koh, and suggests directions for its development. Elaborat-
ing on Fraser’s theory of abnormal justice, chapter 5 offers an alternative 
theory of corporate accountability that addresses the global democratic 
deficit. I argue that instead of searching for a norm of corporate liability in 
legal precedents, what is sorely needed is to develop a participatory forum in 
which victims and other relevant constituencies can encounter corpora-
tions and other responsible parties. The chapter compares the divergent 
paths taken in the Swiss and German cases to negotiate and distribute the 
settlement, exploring the implications for participation of each path. In this 
way, the book reformulates one of the central questions asked about corpo-
rate liability for human rights abuses, moving from the question about norm 
articulation to one about participation and process.

Chapter 6 develops the book’s functional approach by further compar-
ing the Swiss and German claims processes in an attempt to understand un-
der what conditions payments characterized as “humanitarian” might im-
ply corporate responsibility. The comparison suggests that payments for past 
injustice should not be understood in binary terms as either legal or moral, 
but rather as falling along a spectrum. Within that spectrum, a critical factor 
in enacting accountability is the extent to which individual accounts about 
the damages suffered by victims are linked through legal presumptions to 
historical research about the actions of corporate defendants. The chapter 
thus challenges the prevailing way of thinking about law, and human rights 
law in particular, in formal, binary terms as either present or absent, reveal-
ing how what appear to be soft law or nonlegal mechanisms can further im-
portant public values and protect human rights.

Finally, the book explores the litigation’s meaning for the relationship 
between law and historical inquiry. Chapter 7 argues that the Holocaust liti-
gation represents a new and fruitful model for the relation of law to histori-
cal inquiry, in which the judge entrusts the role of history writing to the 
historical experts and plays a facilitative role, encouraging the production of 
broad and contextualized historical narratives by historians hired by the liti-
gants. This argument is developed through an analysis of the historical data 
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uncovered by the litigation and through the historical narratives produced 
by public and private historical commissions formed by European govern-
ments and private corporations in direct response to the lawsuits.

Chapter 8 focuses on the works produced by the historical commissions 
established by German corporations, examining in greater detail four prom-
inent corporate histories that present a broad spectrum of business involve-
ment in the Third Reich. Examining these works from the perspective of 
transitional justice, it argues that the new model offered by the transnational 
Holocaust litigation, in which the law triggers historical research but does 
not constrain the terms of inquiry, has many advantages in comparison with 
other transitional justice mechanisms for addressing the complexities of 
economic injustice, despite some important political and legal drawbacks. 
The conclusion brings these arguments together to advocate a process-
oriented, interdisciplinary approach to corporate responsibility in struggles 
for human rights.
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Chapter 1

Corporate Accountability and Collective Guilt

The Holocaust posed a difficult dilemma for the law: how to judge bureau-
cratically organized crimes. In the postscript to her book Eichmann in Jerusa-
lem (1963), Hannah Arendt argued that the problem stemmed from the at-
tempt to apply a legal system and juridical concepts that were not intended 
to deal with “the facts of administrative massacres organized by state appara-
tus.”1 Later, in her critique of the Frankfurt-Auschwitz trial, she pointed to 
the absurdity created when a trial addressing the symbol of evil in the twen-
tieth century—the death machine of Auschwitz—ended up dealing with in-
dividual infringements of the law by sadistic perpetrators.2 Notwithstanding 
Arendt’s understanding of the disjunction between the idiom of law and the 
facts of bureaucratic crimes, she continued to regard criminal law, with its 
focus on individual responsibility, as the means through which to achieve 
justice for the Nazi crimes.3 In this chapter I argue that the dominance of the 
criminal paradigm has impeded the search for accountability of corpora-
tions for participation in the Nazi crimes. I hope to demonstrate that crimi-
nal trials are poorly suited to addressing corporate accountability4 and that 
the continuing privilege enjoyed by the criminal law over the legal imagina-
tion has prevented scholars and advocates concerned with corporate ac-
countability from recognizing the enormous potential of the Holocaust liti-
gation of the 1990s.

Since the International Military Tribunal at Nuremberg (IMT) tried 
twenty-two Nazi state officials for crimes against peace, war crimes, and 
crimes against humanity,5 international criminal law has grappled with the 
tension between individual liability and the collective nature of atrocity, 
bringing about radical legal transformations. New crimes, such as genocide 
and crimes against humanity, have been elaborated, new modes of participa-
tion have been recognized (including conspiracy, enterprise liability, and 
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perpetration by means of a bureaucratic apparatus), the temporal and spatial 
boundaries of legal jurisdiction have been expanded, and victims have 
gained a central role as witnesses and participants in the criminal process.

One question that continues to elude the law, however, is how to hold 
the business corporation accountable for participation in mass crimes. The 
Nazi crimes relied not only on state bureaucracy, but also on the collabora-
tion of private bureaucracies: business organizations. Indeed, the Allies at 
the IMT, and the American prosecution in subsequent trials against German 
industrialists, attempted to prosecute the private sector. Yet these attempts 
are largely considered a failure.

This chapter shows that international criminal law, despite far-reaching 
innovations, is a problematic site for addressing corporate responsibility for 
involvement in mass atrocities. My argument is that the enduring corner-
stone of criminal liability—individual guilt—reflects worries about impos-
ing collective responsibility. Yet corporate and business participation in 
atrocities are precisely collective forms of wrongdoing. If we understand the 
tensions and difficulties of international criminal law in relation to corpo-
rate responsibility, we can better understand how the Holocaust civil litiga-
tion of the 1990s, the focus of this book, offers a promising new mode of le-
gal accountability.

This underlying concern about collective responsibility was first raised 
by Karl Jaspers in his book The Question of German Guilt, which was based on 
lectures he gave in 1945 to university students in Germany before the open-
ing of the proceedings of the IMT. In these lectures, seeking to address the 
sense prevalent among the defeated Germans that the Allies assigned collec-
tive guilt for the Nazi crimes to the entire German people, Jaspers attempted 
to distinguish between criminal law and collective responsibility in order to 
justify the revolutionary use of criminal law by the Allies against former Nazi 
leaders.

Jaspers began his address by strongly condemning collective modes of 
thinking:

There is no such thing as a people as a whole. . . . One cannot make an indi-

vidual out of a people. . . . The categorical judgment of a people is always un-

just. It presupposes a false substantialization and results in the debasement of 

the human being as an individual. . . . To pronounce a group criminally, mor-

ally or metaphysically guilty is an error akin to the laziness and arrogance of 

average, uncritical thinking.6



Corporate Accountability and Collective Guilt� 17

He nonetheless recognized the legitimacy of one form of collective guilt: 
political responsibility, which in his view applies to all members of the citi-
zenry regardless of their position and manifests itself in the state’s liability to 
pay reparations.7 To clarify what he saw as confusion about attributions of 
guilt, he proposed an analytical distinction between four types of guilt: 
criminal, political, moral, and metaphysical. Criminal and political guilt are 
established “externally,” that is, by others. While criminal guilt results from 
violation of laws and is determined by a court, political guilt refers to the 
coresponsibility of citizens for acts done on behalf of the state. Moral and 
metaphysical guilt, for their part, are “internal,” matters for the individual’s 
conscience or God, respectively. Within this analytical framework, collective 
guilt is conceivable only in the realm of the political, and legal responsibility 
is justified only if it is individual. In this way, Jaspers set the framework 
within which to evaluate the Nuremberg trial: according to its success in re-
specting the principle of individual guilt.

Nuremberg: Between State and Private Bureaucracy

In August 1945, after Germany was defeated, the four victorious Allied 
powers—the United States, the United Kingdom, France, and the Soviet 
Union—convened the London Conference to decide how to punish high-
ranking Nazis for the crimes committed during the war. This led to the estab-
lishment of the IMT. Aware of the huge role of German business in the war 
effort and in crimes such as slave labor, the Allies also saw German business 
in the private sector as bearing responsibility.8 In what has come to be known 
as the Nuremberg Industrialist Trials, which followed the proceedings at the 
IMT, American prosecutors put German industrialists and bankers on trial.9 
But since the prosecution in the industrialist trials lacked jurisdiction over 
the business corporation as an entity,10 it attempted to deal with the crimi-
nal complicity of a few prominent private corporations—I. G. Farben, Krupp, 
and Flick—by indicting their directors and managers as individuals.11 None-
theless, the tribunal routinely spoke in terms of corporate responsibility and 
obligations in its judgment of the individual managers. These trials of indus-
trialists were conducted by the U.S. military tribunals under the Allied forces’ 
Control Council Law No 10. In three cases, United States v. Flick, United States 
v. Krauch (the IG Farben Case), and United States v. Krupp, the leaders of large 
German industries were prosecuted for crimes against peace (i.e., initiating 
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World War II), war crimes, and crimes against humanity.12 In addition to the 
legal responsibility to be determined in criminal trials, the Allies established 
a wide range of measures including corporate dissolution, forfeiture of as-
sets, and the denazification of the economic sector.13 This legal-political at-
tempt to hold corporations accountable did not succeed, and much ink has 
been spilled on the reasons for that failure. Here I consider the role of the 
criminal trial framework and of worries about collective guilt in order to 
shed light on the important legal contribution made by the THL in the 
1990s.

The novel attempt at Nuremberg to use criminal law to judge the Nazi 
crimes required the introduction of new legal concepts to deal with the col-
lective and bureaucratic nature of these crimes, both at the IMT and in the 
industrialist trials. The three central innovations of Nuremberg taken as a 
whole were the doctrines of conspiracy and membership in a criminal orga-
nization, and the lower standard of fault. In addition, the doctrine of crimi-
nal enterprise was used at Nuremberg to attribute responsibility to those 
who took part in an “organized system of repression and ill treatment” such 
as concentration camps.14 This doctrine, however, was not used in the Indus-
trialist cases and hence will not be discussed here.15

The notions of conspiracy and criminal organizations, along with the 
lower standard of fault, were meant to bridge the gap between the two types 
of liability, individual and organizational, that Nuremberg sought to address 
with respect to actors in both state and private institutions. Yet since these 
innovations threatened to introduce collective punishment through the 
back door, they were met by resistance from the judges and often resulted in 
acquittals. Indeed, international law scholars today see them as representing 
Nuremberg’s most controversial legacy.16

Conspiracy

In a memorandum written on September 15, 1944, Col. Murray Bernays of 
the U.S. War Department sought to solve two problems: finding a legal basis 
for punishing German prewar crimes (such as against German Jews) and de-
veloping a method of dealing with the hundreds of thousands of members 
of Nazi organizations who had taken part in German atrocities.17 Bernays 
proposed an innovative legal solution to the first problem: Nazi Party and 
state organizations (such as the Gestapo, SA, and SS) would be charged “with 
conspiracy to commit murder, terrorism and the destruction of peaceful pop-
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ulations in violation of laws of war.”18 To solve the second problem, he sug-
gested criminalizing these organizations,19 a concept I will discuss shortly. 
With regard to conspiracy, the primary international trial would prosecute 
defendants considered representative of the accused organizations. Prosecu-
tor Robert Jackson, however, viewed conspiracy as a tool not for criminaliz-
ing prewar atrocities, but for proving the individual guilt of defendants for 
waging aggressive war.20 Thus, conspiracy was invoked at the IMT in order to 
adapt the criminal law to the collective character of bureaucratic crimes, for 
which it is difficult to pinpoint the specific actus reus and mens rea of a single 
individual at one point in time.

The concept was also central in the subsequent industrialist trials. There 
too it was viewed by prosecutors as a tool for conveying organizational re-
sponsibility, even though the defendants were individuals. Prosecutors de-
scribed the managers of I. G. Farben as having taken part in a broad conspir-
acy orchestrated by the Nazi regime to wage a war of conquest. Though the 
Krupp prosecution described, in contrast, managers independent of the 
state, it also framed the company’s operations in relation to the war as a con-
spiracy to build up Germany’s armaments and wage war.21 Internal memo-
randa among American lawyers preparing for the industrialist trials indicate 
that the prosecutors adopted an “institutional approach” to the conspiracy 
charge, whereby they would emphasize before the tribunal that the individ-
ual defendants appeared not only as individuals but as corporate officers and 
representatives of the economic and other associations of which their cor-
porations were members.22 Thus in the Flick case, the defendants Friedrich 
Flick and Otto Steinbrinck were indicted for “having participated in the 
criminal activities of programs of the Nazi Party and its subsidiary organiza-
tions, particularly the SS, through extensive financial and other support.”23 
Moreover, the prosecutors argued that these defendants’ influential posi-
tions in the associations of the coal, iron, and steel industries demonstrated 
their guilt in relation to slave labor.24

The problem with this solution was that the concept of criminal con-
spiracy was unknown in international and continental European law. Fur-
thermore, its combination at the IMT with the criminal organization charge 
appeared to many as a massive invocation of collective guilt. These difficul-
ties in stretching criminal law beyond individual actions found expression 
in the subsequent IMT court rulings, which put forth a narrow view of con-
spiracy. Among the many limitations the court set on the doctrine were the 
requirements that the defendant had played a substantial role in planning 
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the war, had had knowledge of its illegality and the intent that force be used, 
and had been in a position to contribute to the decision to invade. Thus, of 
the twenty-two defendants charged with conspiracy to wage aggressive war, 
fourteen were acquitted on this count.25 The results were similar in the in-
dustrialist trials, where “policy making” was found to be essential to any 
finding of responsibility. Because the industrialists and their companies did 
not have direct control over the war effort, the trials resulted in acquittals on 
the charge of crimes against peace.26 Similarly, in the Flick case, the tribunal 
rejected the prosecutors’ argument that membership in economic associa-
tions proved guilt on the slave labor count.27

The tribunal’s circumscribing of the conspiracy doctrine was partly 
grounded in worries about collective punishment. For example, in the I. G. Far-
ben case, the tribunal concluded its discussion of the count of waging war of 
aggression by noting that “[t]he defendants now before us were neither high 
public officials in the civil government nor high military officers. Their partici-
pation was that of followers and not leaders. If we lower the standard of partici-
pation to include them, it is difficult to find a logical place to draw the line be-
tween the guilty and the innocent among the great mass of German people.”28

Officials of I. G. Farben were also charged with the use of slave labor, but 
the tribunal held that only in the rare cases of corporate initiative, constitut-
ing willing cooperation, could criminal responsibility be established.29 Thus 
the notion of conspiracy failed to fulfill its objective of overcoming the col-
lective nature of bureaucratic crimes.30

Criminal Organizations

By criminalizing entire organizations, the prosecutors at Nuremberg hoped 
to circumvent technical difficulties, for once such an organization was found 
guilty, its members would be found guilty by proof of membership; individ-
ual members’ punishment “would be governed by evidence of the extent to 
which they were involved in or knew of the organization’s criminal activi-
ties.”31 This would mean that criminal law would accept criminality based 
on status (membership in the organization) as opposed to proof of specific 
acts. For Thomas Dodd, an American prosecutor at Nuremberg, the idea of a 
criminal organization also harbored the grander notion that “[m]ankind 
will know that no crime will go unpunished because it was committed in the 
name of a political party or of a state; that no crime will be passed by because 
it is too big; that no criminal will avoid punishment because there are too 
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many.”32 At the IMT, six Nazi organizations were initially indicted: the Reich 
Cabinet, the SA, the German High Command, the Leadership Corps of the 
Nazi Party, the SS, and the Gestapo.

In principle, the doctrine of criminal organization could have been ap-
plied to businesses as well, since the IMT Charter’s definition of organization 
was not restricted to organizations with public functions.33 In fact, Ameri-
can antitrust lawyer Leo M. Draschler, who became part of the prosecutorial 
team preparing the industrialist trials, suggested to his colleagues that the 
charter’s count of membership in a criminal organization be used to prose-
cute the industrialists’ participation in economic organizations in German 
industry.34 The novel concept of a criminal organization, however, produced 
much discomfort among criminal lawyers schooled in due process and 
raised many questions, among them whether there were any limits to mem-
bership guilt—what Jonathan Bush refers to as “the problem of brief or early-
stage members”—and what procedures there should be for trials concerning 
individual membership.35

The IMT’s decisions reflect this unease. It ruled, first, that subsequent in-
dividual determinations of membership guilt should be limited to criminal 
organizations whose nature was so open and notorious that their members 
should have been aware of the character of the organizations. Second, in its 
final judgment, the tribunal ruled out liability for organizations deemed de-
funct, such as the SA and Reich Cabinet. Thus, out of the six organizations 
indicted, only the SS, Gestapo, and leadership corps of the Nazi Party were 
found guilty.36 Furthermore, the judges greatly restricted the notion of 
status-based criminality. In the end, individual members were held liable 
only if they had joined the organization voluntarily with an awareness of its 
criminality;37 that is, the judges were willing to forgo establishing actus reus, 
a criminal act, but insisted on retaining individual mens rea, criminal intent.

The IMT judgment restricting the concept of criminal membership by 
requiring knowledge of the criminal acts in addition to mere membership 
was handed down as the prosecutors in the industrialist trials prepared their 
case. Draschler’s suggestion for the use of organizational criminality was 
thus rejected by prosecutor Telford Taylor.38 In addition, according to Bush, 
the notion of the criminal organization was not applied because of time 
constraints. Only the IMT could rule on the criminality of organizations, 
and for the lawyers in the spring of 1946 preparing later trials to address busi-
ness liability, time was running out, as the London Charter creating the IMT 
could have been ended in August 1946.39 Furthermore, by the time of the 
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trials, business corporations who had participated in the Nazi crimes had 
been dissolved and their assets confiscated to be available for reparations, an 
action taken to eliminate or control all German industry that could be used 
for military production.40 Indeed, the prosecution team saw the “member-
ship cases” as primarily addressed by the denazification program.41 The “in-
stitutional approach” favored by the prosecution would thus find expression 
mainly in the conspiracy charge, which, as we have seen, failed because the 
court regarded it as a form of collective punishment.

In any event, the difficulties in criminalizing organizations would surely 
have been compounded had American prosecutors decided to apply the doc-
trine of criminal organization to business entities or economic associations 
such as Chambers of Commerce. Since these organizations, unlike state or-
ganizations such as the Gestapo or SS, have profit as their main objective, it 
is more difficult to assign them criminal purposes. This is demonstrated by 
the trial of Karl Rasche, head of the Dresdner Bank, who was tried together 
with members of the Foreign Office and other Nazi state ministries. Even 
within a trial that could be seen as blurring the line between public and pri-
vate by placing Rasche together with state officials, the difficulties created by 
the profit motive were manifest. In that case, the tribunal refused to hold 
Rasche “responsible for helping implement the slave-labor program by mak-
ing loans to SS enterprises, even though it believed that he knew the enter-
prises were using slaves and that he had authority and discretion concerning 
the loans.” According to the tribunal,

[t]he real question, is [whether] it is a crime to make a loan, knowing or hav-

ing good reason to believe that the borrower will use the funds in financing 

enterprises which are employed in using labor in violation of either national 

or international law. . . . A bank sells money or credit in the same manner as 

the merchandiser of any other commodity. It does not become a partner in 

enterprise, and the interest charged is merely the gross profit which the bank 

realizes from the transaction, out of which it must deduct its business cost, 

and from which it hopes to realize net profit.42

Lower Standard of Fault: Elimination of Criminal Law Defenses

The law’s difficulty in moving beyond individual guilt is also demonstrated 
by the third innovation introduced by the IMT Charter. In order to “pierce 
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the veil of diffused responsibility characterizing the wrongdoing perpetrated 
under totalitarian regimes,” the charter expanded potential individual lia-
bility for state wrongs by eliminating traditional criminal law defenses.43 
Thus the charter did not allow for the defense of “superior orders” or other 
mental defenses such as “mistake of fact,” “mistake of law,” “necessity,” or 
“duress.” Furthermore, to target the higher echelons within a bureaucratic 
structure, the Nuremberg architects established the principle of command 
responsibility, according to which superiors would be attributed liability for 
the wrongdoing of their subordinates.44 Here as well, however, some of the 
judgments manifested a retreat from this lower standard.45

The more profound failure occurred in the industrialist trials. They re-
sulted in many acquittals as the defense of necessity was interpreted by the 
tribunal to apply unless the defendant could be shown to have initiated the 
crime. For instance, the Flick tribunal rejected the prosecution’s charges of 
inhuman conditions as well as cruel and atrocious treatment of forced labor 
in the plants controlled by the defendants, as it found that “[t]he Reich, 
through its hordes of enforcement officials and secret police, was always 
‘present.’”46 Similarly, the I. G. Farben tribunal held that criminal responsi-
bility for use of slave labor could be established only with proof of initiative 
constituting willing cooperation with the slave labor program, as the reign 
of terror by the Reich was deemed to have erased moral choice by the defen-
dants.47 These acquittals illustrate criminal law’s difficulty both in address-
ing crimes that took place as part of an ongoing business practice and in ap-
portioning liability between the state and the business corporation in light 
of defenses such as necessity.

In the end, the Nuremberg architects’ innovative attempts to adapt crim-
inal law to the bureaucratic nature of corporate involvement collapsed. Indi-
vidual responsibility stands at the heart of criminal liability, based on a clear 
notion of the autonomy of the individual, which justifies the sanction of 
taking liberty. As a result, attempts to stretch criminal law to address corpo-
rate responsibility endangered the liberal character of criminal law at Nurem-
berg, which threatened the trials’ already challenged legitimacy.48

Post-Nuremberg: The Unfinished Business of Corporate Responsibility

The Allies’ pioneering attempt to use criminal law to deal with corporate re-
sponsibility for the crimes of the Third Reich ultimately failed, as most de-
fendants were acquitted of charges or lightly sentenced. What is more, in the 
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decades following the trials, the lines of defense used by the corporate defen-
dants and eventually accepted by judges at Nuremberg were put to use by the 
corporations and their legal counsel in the German press to build their im-
age as passive victims of a terrorist state.49

Legal measures beyond criminal trials were no more successful in the 
postwar years. The U.S. military government in the U.S.-occupied zone of 
Germany established restitution legislation to return property to Jewish 
owners and, in recognition that most transactions had been carried out un-
der duress under Nazi rule, obligated buyers of Jewish property to prove that 
the purchase had been made on fair terms. This legislation did not, however, 
address the responsibility of intermediaries, and thus, in the words of histo-
rian Regula Ludi, “granted impunity to banks and lawyers who had capital-
ized on facilitating the spoliation of Jewish property.”50

This leaves us with political guilt—according to Jaspers’ scheme—in the 
form of reparations. In the 1950s, Germany established a broad reparations 
program, including the restitution of looted property and compensation to 
victims of Nazism. This scheme was groundbreaking as it was the first time a 
state had compensated not only enemy citizens, but its own citizens as well.51 
But it restricted entitlement to reparations on a geographical basis and to a 
narrow category of victims of racial, political, and religious persecution.52 
This created a number of important lacunae, among them that it ignored 
victims in communist Eastern Europe, as well as victims of German compa-
nies such as forced laborers.53 In fact, the reparations program probably rein-
forced the view that the Nazi crimes were by definition the responsibility of 
the state.54 The state took upon itself to pay while the 1953 London Debt 
Agreement, which reduced the debts of the Federal Republic of Germany to-
ward creditor nations, set up a freeze on individual claims for compensation 
against Germany until final settlement of the problem of reparations (partly 
in response to pressure from German business).55

The exclusion of “slave and forced laborers” from the German repara-
tions legislation gave rise to lawsuits against a few of the big industrial firms 
whose abuses had been revealed in the Nuremberg trials. Despite intensive 
litigation on many test cases, Germany’s highest court held that all such 
claims, being in the nature of reparations, could be considered only as part 
of a peace treaty with a united Germany.56 The exception to this rule was a 
case brought against I. G. Farben that led to settlement with the group of 
former slave laborers.57 No such treaty was ever signed, which meant that 
individual compensation litigation was delayed until the 1990s, when the 



Corporate Accountability and Collective Guilt� 25

international constellation had changed after the unification of Germany. 
Thus the corporations and their managers were able for decades to slip 
through the nets of criminal and civil litigation, as well as legislative repara-
tions schemes.

The Allies’ lack of agreement over reparations can explain in part the nu-
merous lacunae of the postwar reparation schemes.58 Furthermore, this eva-
sion of responsibility was undoubtedly enabled by Cold War politics. If, dur-
ing negotiations of the London Debt Agreement, Deutsche Bank’s director 
Jose Abs managed “to insure that German private enterprises would be im-
mune from reparations requirement until Germany was unified,” it was be-
cause Western powers gave priority to rebuilding the German economy.59 
Already in the course of the Nuremberg trials, the quest for corporate ac-
countability soon gave way to Western concerns with countering the Soviet 
bloc, thus shielding German corporations from scrutiny. Some writers in-
deed attribute the leniency of the Nuremberg tribunals toward private eco-
nomic actors to such factors.60

These explanations are not sufficient, however, because they reduce law 
to the geopolitical and economic conditions in which it develops. A few au-
thors have recently provided a combined political and legal explanation for 
the failure of the Nuremberg Industrialist Trials. For example, Doreen Lustig 
explains the divergent legal positions of U.S. prosecutors and judges regard-
ing industrialist responsibility as reflecting competing jurisprudential theo-
ries of the totalitarian state.61 But, as the previous discussion highlights, an 
additional and in my view crucial legal reason for the difficulty in holding 
corporations and their officers responsible was the aversion of liberal crimi-
nal law to forms of collective guilt.

Jaspers’ Distinction as a Barrier to Legal Responsibility

The distinction Jaspers made between individual legal guilt on the one 
hand and collective political guilt on the other helped legitimate the 
Nuremberg proceedings, as well as the program of reparations. But it also 
left its mark on the debate about the responsibility German companies 
carry for their participation in the crimes of the Third Reich. German com-
panies insisted that their responsibility was not legal or even political but 
moral. Yet if Jaspers’ distinctions have become well-known, little attention 
has been drawn to his own discussion of the problems created by a rigid 
application of his distinctions.62
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Indeed, no sooner has he laid out the distinctions than he warns his 
audience that “[a]ll these distinctions become erroneous, however, if we fail 
to keep in mind the close connection between the things distinguished. Ev-
ery concept of guilt demonstrates (or manifests) realities, the consequences 
of which appear in the spheres of the other concepts of guilt.”63 Jaspers’ 
worry was that the distinctions would become a tool for evading responsi-
bility and that they would obscure the links between the various forms of 
guilt: “Our dissection of the guilt concept can be turned into a trick, for get-
ting rid of guilt. The distinctions are in the foreground. They can hide the 
source and the unity. Distinctions enable us to spirit away what does not 
suit us.”64 And this is indeed what happened in Germany, where members 
of the business community invoked the individual trials at Nuremberg to 
absolve themselves of responsibility. Jaspers’ solution was to insist that de-
spite the distinctions he made, political conditions and individual morality 
are inextricably linked.65

Arendt, herself a former student of Jaspers, took this insight one step fur-
ther in Eichmann in Jerusalem.66 The phrase “the banality of evil,” which she 
coined in relation to the defendant Adolf Eichmann, the Nazi official 
charged with managing the logistics of the deportation of Jews to ghettos 
and extermination camps, pointed to a new kind of evil that had appeared 
under the Nazi regime, creating immense difficulties for criminal law. She 
wrote that there were many like him, who were “neither perverted nor sadis-
tic,” but were rather “terribly and terrifyingly normal.” In order to under-
stand this phenomenon she drew attention to the bureaucratic setting in 
which the crimes took place. In such a setting, bureaucrats’ individual mali-
cious intent or even awareness of the final results of their actions are irrele-
vant. Arendt identified an erasure of moral agency, which simultaneously 
enables genocide and stands as a nearly insuperable obstacle to rendering 
justice under traditional criminal law.67 Her recognition of the tension be-
tween the bureaucratic setting of the crimes and the requirement of indi-
vidual intent, however, did not lead her to question the choice of criminal 
law to deal with Nazi atrocities.

A closer look at Jaspers’ framework shows that it too remained unques-
tioningly attached to criminal law, making it ill-suited to addressing the re-
sponsibility of the business corporation. In his attempt to make room for 
collective guilt under the rubric of political responsibility, he reduced all 
types of legal responsibility to criminal law and assumed that traditional 
criminal law, with its individualist bent, could be adjusted to deal with the 
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crimes of the Holocaust. His binary division between the legal and political 
did not contemplate a middle ground between individual criminal liability 
on the one hand and state liability for reparations on the other: the route of 
civil liability offered by torts and contract law.

Neither can Jaspers’ scheme help address the question of whether corpo-
rations should bear a heightened or special form of responsibility, not only 
because his scheme is overly crude, but also because it is built on a sharp 
distinction between the public (the state and its officials) and the private (in-
dividuals as moral agents and citizens). Yet, as we shall see in chapter 8, his-
torical research revealed that in Nazi Germany no such sharp distinction 
could be drawn, given the mutual influences of the state and corporations 
on each other’s policies, and corporate managers’ roles in governmental of-
fices. Thus, with respect to structural crimes based on a bureaucratic infra-
structure, it appears that corporations occupy an intermediate space be-
tween individuals and the state. Jaspers’ discussion of guilt cannot address 
the specificities of corporate participation in mass crimes that rely on both 
state and private bureaucracy.

As to political guilt, Jaspers’ attempt to justify collective responsibility for 
reparations led him to emphasize the equal responsibility of all citizens. This 
obscures the spectrum of responsibility and the various degrees of participa-
tion in mass crime, as, for example, was suggested by the South African Truth 
and Reconciliation Commission, which developed a tripartite categoriza-
tion of business involvement in apartheid.68 In fact, a number of contempo-
rary authors offer alternatives that go beyond Jaspers’ scheme and distin-
guish between dissidents, complacent bystanders, and perpetrators.69 
Corporations’ special contribution to Nazi crimes were left unexamined, 
however, until the 1990s, since the reparation scheme excluded them and 
the attempts at Nuremberg to prosecute industrialists largely failed.

Although international criminal law has developed various doctrines to 
surmount difficulties addressing collective violence, the fundamental need 
to establish individual culpability has not been questioned. In fact, an over-
view of the evolving criminal law of atrocity, as developed by international 
tribunals and in the Rome Statute of the International Criminal Court, re-
veals that following Nuremberg the primacy of the principle of individual 
guilt has actually been strengthened by the development of a regime of indi-
vidual responsibility clearly distinct from state responsibility.70 This is mani-
fested in the rejection of the Nuremberg doctrine of criminal conspiracy and 
the abolition of criminalization on the basis of membership in a criminal 
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organization.71 These doctrines were short-lived and subsequently rejected in 
1998 by the Rome Statute.72 In addition, even though the doctrine of joint 
criminal enterprise first put to use at Nuremberg has re-emerged in the juris-
prudence of the International Criminal Tribunal for the former Yugoslavia 
(ICTY), it is not clear whether it has gained widespread recognition.73 Finally, 
the attempt to enlarge the jurisdiction of the ICC to include the business cor-
poration as defendant was rejected.74 Thus, in the area of international crimi-
nal law, alongside the impressive ability to overcome traditional legal limita-
tions, the commitment to individual liability has only been strengthened.

In the 1990s, however, new possibilities for addressing corporate respon-
sibility through transnational civil litigation emerged. The next section of 
this chapter surveys these developments and revisits a recent debate about 
the accountability of multinational corporations in U.S. courts. The survey 
exposes how the memory of Nuremberg was invoked and transformed dur-
ing the debate and how the criminal paradigm obscured the promises of seri-
ously exploring THL as an alternative route to tackle the issue of corporate 
responsibility.

Alien Tort Statute Litigation against Business 
Corporations and the Memory of Corporate  
Liability at Nuremberg

The Alien Tort Statute (ATS) grants U.S. federal courts “jurisdiction of any 
civil action by an alien for a tort only, committed in violation of the law of 
nations or a treaty of the United States.”75 In the landmark Filártiga decision 
in 1980, the ATS was interpreted as creating a form of universal jurisdiction, 
enabling foreign victims of gross violations of international law to sue per-
petrators for damages in U.S. courts.76 This gave new life to a rarely used stat-
ute from 1789 and opened the doors of civil litigation to foreign victims of 
serious human rights abuses.

By authorizing private parties to bring claims for violations of human 
rights norms, the ATS litigation created a role for individuals and other non-
state actors in the elaboration and implementation of international law, a 
role traditionally reserved to states.77 Holocaust survivors and Jewish organi-
zations took the opportunity offered by U.S. courts to reopen the issue of cor-
porate accountability, and starting in 1996 brought lawsuits against German 
and Swiss corporations for their complicity in the crimes of the Third Reich. 
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As we shall see in the next chapter, the Holocaust litigation enjoyed strong 
moral resonance in the United States, drawing the support of state and federal 
government officials and leading to multibillion-dollar settlements. These 
results stand in stark contrast to most other cases filed under the ATS, where 
plaintiffs were unable to collect even in the rare cases in which favorable judg-
ments were given, other than pursuant to small settlements.

In the first two decades of the ATS, only about a dozen cases had led to 
judgments for the plaintiffs, and most were default judgments against defen-
dants who left the country shortly after the complaint was filed. In 2002 
however, after the Ninth Circuit reversed the summary judgment dismissal 
of claims against Unocal Oil Corporation for abuses in Burma, significant 
and expensive ATS litigation addressing the ongoing operations of modern 
corporations suddenly seemed viable.78 While most early cases had been liti-
gated by public-interest lawyers, the new cases against corporations were 
taken on by private law firms. These developments galvanized the business 
community’s fears about the potential scope of corporate-defendant litiga-
tion, given that corporations were likely to have assets subject to the jurisdic-
tion of U.S. courts that could be used to satisfy the judgments.79

As explained by Beth Stephens, the ATS remained relatively uncontro-
versial as long as the practical implications of the cases seemed minimal. 
Until the late 1990s, the ATS offered a small number of victims of human 
rights abuses the opportunity to present their claims in court, to create a 
record of their suffering, and to vindicate their rights in a court of law. But 
when ATS claims began to target transnational corporations and govern-
ment officials from the United States and its allies, a heated controversy 
ensued, leading to concerted attempts to close the doors of U.S. courts to 
transnational litigation.80 The ATS has provoked a fierce and passionate de-
bate because it was understood by both camps as a struggle for control over 
the interpretation and enforcement of international law and over whether 
that law could serve as a meaningful restraint on the actions of states, state 
officials, and corporations.81

Prior to 2010, corporate-defendant ATS decisions had assumed that the 
liability rules applicable to natural persons applied equally to corporations. 
Many cases against multinational corporations alleged that a corporation 
bore responsibility for human rights abuses committed by government offi-
cials because they aided and abetted those violations or conspired with the 
government. Such, for example, were the allegations raised in Kiobel v. Royal 
Dutch Petroleum, in which the plaintiffs, citizens of Nigeria, claimed that 
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Dutch, British, and Nigerian oil exploration corporations had aided and 
abetted the Nigerian government during the 1990s in crushing a peaceful 
civil resistance to oil development. In 2010, the Second Circuit held that the 
ATS does not provide jurisdiction over claims against corporate defendants 
because international law does not recognize corporate liability for human 
rights violations.82 In the course of the plaintiffs’ appeal to the U.S. Supreme 
Court, commentary and amicus briefs for both sides therefore turned to his-
tory and specifically debated the meaning of the Nuremberg precedent as to 
corporate liability in international law.

When it issued its decision concerning Kiobel in 2013, the Supreme Court 
did not address the issue of the corporation as such. Instead, it severely re-
stricted the extraterritorial applicability of the ATS, limiting it to cases where 
the facts “touch and concern” the United States.83 Until the last months of 
litigation, however, the heated debate surrounding the case revolved around 
the applicability of the ATS to corporations. One important line of argumen-
tation concerned the industrialist trials at Nuremberg. Because ATS lawsuits 
must be grounded in norms of international law, scholars in the run-up to 
Kiobel returned to the Nuremberg precedent to inquire whether it had estab-
lished a norm of corporate liability for international law violations. This de-
bate thus offers a fascinating site for examining the construction of the legal 
memory of Nuremberg in relation to corporate responsibility. In particular, 
it demonstrates the dangers of drawing a rigid distinction between legal and 
political responsibility as suggested by Jaspers’ distinction. The prevalence of 
this distinction not only made it difficult for Nuremberg to translate into a 
legal precedent about corporate responsibility, but also prevented the par-
ticipants in this debate from appreciating the important legal contribution 
of the Holocaust restitution litigation of the 1990s to the jurisprudence of 
corporate accountability for the crimes of the Third Reich.84

In the course of the Kiobel litigation, lawyers and historians submitted 
amici briefs to the U.S. Supreme Court expressing their views on whether 
Nuremberg constituted a precedent for the proposition that corporations 
are responsible for human rights violations under international law.85 Some 
Nuremberg historians argued, first, that only individuals were tried at 
Nuremberg and that the only organizations declared criminal were public 
organizations connected with the state. Second, they viewed the measures 
taken against German corporations after the war, such as dissolution, forfei-
ture of assets, company breakup, and denazification, as purely political and 
not legal sanctions.86 While the historians’ brief states that it is not filed in 
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support of either party and that what motivates its authors is to clarify the 
historical record, it is built as a legal argument and argues emphatically that 
“the Nuremberg and related postwar trials do not demonstrate the existence 
of a 1940s international norm of corporate liability that might serve as a 
precedent in ATS suits against business corporations today.”87 Jurists in favor 
of corporate liability countered that while the imposition of individual 
criminal liability was certainly the IMT’s main innovation, this does not 
derogate from the liability of corporations and the state. They urged viewing 
the measures taken by the Allies in Germany after the war as a comprehen-
sive scheme grounded in norms of international law, of which noncriminal 
measures against corporations formed an integral part.88

While the two sides disagreed on the precedent that could be drawn from 
Nuremberg, both employed the same form of reasoning: in their search for a 
clear norm at Nuremberg that could be applied in the ATS context, they ad-
hered to a rigid form of legalism, which Judith Shklar has defined as “the 
ethical attitude that holds moral conduct to be a matter of rule following, 
and moral relationships to consist of duties and rights determined by 
rules.”89 Both sides to the Kiobel debate sought to draw a clear line between 
law and politics. They aimed to distill a substantive norm of international 
law in relation to corporate liability and thought that the Nuremberg prece-
dent could provide a clear answer to the debate about corporate responsibil-
ity in international law.90 This adherence to legalism led the participants in 
the Nuremberg scholars’ debate to ignore the historical, political, and even 
legal context of the Nuremberg paradigm. It also led to a narrow focus on 
criminal law as opposed to other legal measures taken by the Allies against 
German corporations. Most important to our purposes, it led to overlooking 
the Holocaust civil litigation of the 1990s and the legal settlement it pro-
duced, the latter understood as falling outside the realm of the strictly legal.

In their legalist approach, the participants in the Kiobel debate also 
treated the Nuremberg precedent as frozen in time. The IMT was first and 
foremost a trial about the meaning and scope of crimes against peace, hence 
its focus on aggressive war. This paradigm already began to change in the 
subsequent trials at Nuremberg as Control Council Law no. 10 (CCL 10) sev-
ered the required nexus of crimes against humanity to waging an aggressive 
war. This shift away from aggressive war later matured into what Lawrence 
Douglas has termed the “atrocity paradigm,” which dominates international 
criminal law as developed by the ICTY, the International Criminal Tribunal 
for Rwanda, and at the International Criminal Court.91 According to this 
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paradigm, crimes against humanity and more generally crimes against one’s 
own citizens, and not aggressive war between states, take center stage. There 
is therefore no exact match between the Nuremberg jurisprudence of 1945–
1946 and later developments with respect to individual liability under inter-
national criminal law. This shift did not stop international criminal tribu-
nals from relying on the Nuremberg precedents in developing their case law 
with respect to individual responsibility. Why, then, should we require an 
exact match with respect to the liability of corporations?

The scholars also failed to take into account the insights of the literature 
on transitional justice, which shows that measures taken in response to sys-
tematic violence lie at the intersection of the two fields of law and politics.92 
Caught between responding to the past and constructing a viable future, 
these measures cannot be categorized clearly as either law or politics, and it 
is therefore futile to search for the “purely legal” within Nuremberg’s treat-
ment of corporate responsibility. Adhering to the distinction between the 
legal and political, the Nuremberg historians’ brief views the measures taken 
against corporations after World War II as reflecting political liability since 
no corporation was formally put on trial as a criminal defendant. Moreover, 
the fact that the so-called “punishment” of corporations—the liquidation 
and forfeiture measures—were preventive in nature, were designed to deal 
with the security risks of rearmament, and were relaxed over time (for ex-
ample corporations that were dissolved were later allowed to reincorporate) 
demonstrates in the historians’ view that these measures were political, not 
legal. In contrast, the jurists’ brief emphasizes the treatment of organiza-
tions (both public and private) by the directives of the Control Council as 
well as in the court’s adjudication as adhering to a legal scheme grounded in 
norms of international law. In particular, the focus on rearmament, they 
claim, was clearly connected to the “aggressive war” paradigm of the IMT. 
Although they admit that political considerations played a part in mitigat-
ing accountability later on (with the beginning of the Cold War), they argue 
that this does not undermine the principle of legal liability articulated by 
the architects of the Nuremberg trials. Yet in their attempt to make every-
thing legal, the jurists also overlook the preventive, policy-oriented charac-
ter of the dissolution measures, reading them only as punishment that ad-
dressed the past, and therefore do not discern the possibility of understanding 
Nuremberg as a transitional justice mechanism that combined both past 
and future orientations.
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Conclusion: In the Shadow of Jaspers’ Distinction

The distinction between the legal and the political that structured the Kiobel 
debate is not new. We saw how Jaspers employed it in his 1945 lectures. While 
arguing that collective guilt is not legitimate in relation to criminal law, Jas-
pers showed that criminal liability does not exhaust the issue of responsibil-
ity, as there is room for collective responsibility in the political realm in which 
the issue of a state’s duty of reparations is to be decided. Yet under Jaspers’ bi-
nary division between the legal and political, no room was made for other 
forms of legal responsibility, such as civil litigation. Surprisingly, even though 
Kiobel concerned the jurisdiction of U.S. courts in civil tort lawsuits, the de-
bate continued to echo Jasper’s binary distinction between legal and political 
responsibility, as well as his focus on criminal law, obscuring the specificities 
of civil litigation as a potential tool of corporate accountability. In this way, 
the innovative ways in which the civil class action was harnessed during the 
second half of the 1990s by American lawyers to bring German and European 
corporations to belatedly take responsibility for their involvement with the 
crimes of the Third Reich was deemed irrelevant to the Kiobel debate.93

The following chapters call for a different approach, one that acknowl-
edges the interplay between law and politics, and procedure and substance, 
paying close attention to the implications of the legal tools chosen. As Jaspers 
argued, by choosing to use criminal law the Nuremberg architects were able 
to give an individual face to the perpetrators behind the collective crimes. But 
this came at the cost of restricting the scope of liability. In addition, criminal 
law tends to focus on the most heinous crimes (mass murder, torture, etc.) 
and leaves aside more mundane crimes such as plunder and theft. Finally, 
criminal law tends to deal with the exception and fails to illuminate struc-
tural causes of atrocity and patterns of complicity within civil society.

Once we understand the strengths and limits of criminal liability we can 
consider other types of liability. The remainder of this book shows that THL’s 
most important jurisprudential contribution resides not in the norms pro-
duced but in the innovative ways the peculiar North American institution of 
the civil class action was harnessed to create a transnational forum where, 
on the one hand, groups of victims could demand accountability from giant 
private corporations and, on the other, the corporations were made to re-
spond and begin a self-critical process of reflection about their involvement 
in the crimes of the Third Reich.
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Why has the civil route been neglected for so many years? It seems that 
the focus on criminal law blinded Arendt, Jaspers, and others from consider-
ing the possibilities that other areas of law can offer. In addition, as I argue in 
chapter 2, the dispute-resolution model of civil litigation had to undergo a 
radical transformation before it could begin to tackle the responsibility of 
the bureaucratic organization, in particular by developing the civil class ac-
tion as a tool for addressing massive infringements of human rights. It may 
be that in order to judge the involvement of private organizations in the Ho-
locaust, the law has no choice but to adopt the tools and language of bureau-
cracy itself. This also involves abandoning the principle of individual liabil-
ity, which has until now been central in judging the Holocaust under the 
idiom of criminal law.
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Chapter 2

Transnational Holocaust Litigation
Between International Criminal Law  
and Structural Reform

Until the Holocaust litigation of the 1990s (THL), corporations had been 
largely immune from liability for their complicity in the Nazi crimes. As we 
saw in the previous chapter, criminal law has proven to be a limited tool for 
addressing corporate liability for involvement in atrocities; treaties estab-
lishing reparations mechanisms, for their part, shielded corporations from 
responsibility; and the civil justice system in Europe provided little assis-
tance to survivors suing corporations for damages. THL offered a solution to 
this persistent legal lacuna by turning to the most bureaucratic type of litiga-
tion, the American class action, which released the lawsuits from the model 
of individual responsibility embodied by the criminal law paradigm and al-
lowed the claims to tackle the problem of structural and systematic human 
rights violations by business corporations.

This innovation has been largely ignored because of the dominance of 
the criminal law paradigm in the legal imagination vis-à-vis the Holocaust. 
The debate over THL was starkly divorced from important jurisprudential 
debates and was relegated to the issue of money and its potential corruption 
of the moral discourse of the Holocaust. In this chapter, I undertake to cor-
rect this misconception by moving THL out of the marginal rubric of “Holo-
caust litigation” and locating it in relation to some of the most important 
jurisprudential challenges that law has had to face under conditions of glo-
balization. Specifically, I suggest understanding THL as a hybrid legal tool at 
the intersection of two legal fields: international criminal law and American 
structural reform litigation.

Each of these fields has developed a variety of tools to deal with the orga-
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nizational and systematic character of human rights violations, but the tools 
offered by each field separately were not sufficient to handle corporate re-
sponsibility. For this reason THL could not only rely on previous develop-
ments, but also had to offer creative solutions to previous difficulties. Con-
trary to the critics who attribute the success of the Holocaust litigation in 
making corporations pay large sums of money to “blackmail” or to a cynical 
manipulation of the memory of the Holocaust, this chapter offers a juridical 
map in which THL can be understood as part of a larger legal trajectory that 
struggles with the issue of both public and private bureaucratic involvement 
in atrocities.

The Swiss Case

In 1934, Swiss bankers pressed the Swiss parliament to enact legislation that 
criminalized revealing information about a Swiss bank account to any third 
party. This policy was intended to encourage those persecuted by the Nazi 
regime to transfer their money to a safe haven. Massive sums poured into 
Swiss banks from Jews and other targets of Nazi repression. After the war, 
however, banking secrecy was used against the survivors and their descen-
dants to justify withholding information about accounts. Against the grow-
ing pressures of descendants of Holocaust victims, now dispersed around the 
world, to provide information about “dormant accounts,” Swiss banks coor-
dinated their legal response to systematically deflect enquiries. The banks 
also urged the Swiss government to refrain from enacting laws that would 
force them to reveal the accounts. Without such disclosure laws, “the claims 
of surviving Holocaust victims were usually rejected under the pretext of 
banking secrecy.”1 Switzerland was not subject to much scrutiny for its war-
time activities, as it played the important role of financier to the West during 
the Cold War.

In the 1990s, however, a campaign headed by the World Jewish Congress 
garnered considerable political support and spurred the U.S. Senate Banking 
Committee to hold hearings in 1996 on dormant accounts of Holocaust vic-
tims in Swiss banks.2 The Clinton administration provided tailwind by treat-
ing Holocaust restitution as a subject matter for federal policy and action. 
The U.S. State Department became deeply involved, as undersecretary of 
commerce Stuart Eizenstat was appointed to lead a government inquiry into 
Holocaust reparations.3 Three large Swiss banks, representing more than 75 
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percent of the Swiss wartime banking sector, were the target of four class ac-
tions filed by private lawyers in U.S. federal courts on behalf of Holocaust 
survivors under Rule 23(b)(3) of the Federal Rules of Civil Procedure. The 
claims had two principal grounds. First, where the named plaintiff was an 
alien, the plaintiffs invoked a violation of customary international law un-
der the Alien Tort Statute (ATS). The customary international law claims al-
leged that the Swiss banks had aided and abetted genocide and crimes 
against humanity by providing ordinary banking services to the Nazis. In 
the absence of clear precedents for the imposition of customary interna-
tional law on private corporations, however, the plaintiffs’ lawyers felt it was 
important to ground the claims in other areas of law. Thus, the plaintiffs in-
voked, second, the common law of restitution to seek both the return of un-
justly taken property and the disgorgement of unjust profits.4

The main obstacle faced by the claimants was the lack of information, 
compounded by the banks’ use of banking secrecy to consistently deflect 
claims. Thus the broad and liberal rules of discovery offered by American 
courts were a main source of attraction for plaintiffs. The transnational as-
pects of the litigation, however, mitigated this procedural advantage as Judge 
Edward R. Korman, who was in charge of the case, refused to formally order 
discovery to allow the plaintiffs’ accounting experts to inspect the banks’ 
records, fearing that such an order would force Swiss banks to commit a 
criminal act in their own country.5 An intermediate solution was found, as 
under court pressure the Swiss banks agreed to an audit by an independent 
group called the International Committee of Eminent Persons, headed by 
former chairman of the Federal Reserve Paul Volcker, to search for unpaid 
Holocaust-era accounts. In a conservative estimate, the Volcker committee 
discovered 36,000 relevant accounts. In the meantime, the parties settled in 
1998 for an unprecedented $1.25 billion. The settlement agreement created 
five classes of claims to be compensated by the settlement fund: bank ac-
count owners; individuals who had performed slave labor for German com-
panies with assets in Switzerland; individuals who had performed slave labor 
for Swiss companies; owners of looted assets disposed of through Switzer-
land; and refugees excluded from or abused in Switzerland.

Furthermore, in 1996, in direct response to the restitution campaign, the 
Swiss parliament commissioned distinguished historians from various coun-
tries (Switzerland, United States, Israel, and Poland), headed by Jean-François 
Bergier, to research property spoliation in Switzerland during World War II. 
The Bergier commission reported a concerted wartime policy on the part of 
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Swiss banks to comply with German requests for transfers from Jewish ac-
counts even when this was contrary to their customers’ interest and the law. 
It also found that after the war, the Swiss banks had deliberately failed to re-
turn assets deposited with them by victims of the Holocaust and had en-
gaged in systematic destruction of documents related to Holocaust-era ac-
counts.6 The findings of both the Volcker committee and the Bergier 
commission formed the basis of legal presumptions adopted in the rules for 
distribution of the settlement administered by the court.

The German Case

Shortly following the settlement of the Swiss case, the same team of lawyers 
filed class actions against German corporations for the use of forced and 
slave labor during the war. Litigation also expanded to include banks and 
other financial institutions in other countries,7 but for the sake of depth 
this book focuses on the Swiss and German cases only, since these were the 
principal cases litigated and the cases that led to the highest settlements. 
More than sixty lawsuits were filed in various federal courts throughout the 
United States against German corporations. As in the Swiss case, the plain-
tiffs invoked mass wrongdoing. By 1944, at least 80 percent of the Nazi in-
dustrial labor force had been involuntary. Contrary to the Swiss case, how-
ever, where the facts had been hidden by the banks for decades and were 
unknown, here the use of forced and slave labor had been well-documented 
by the Nazis. The obstacle was the law. As will be recalled, as part of the ef-
fort in the 1950s to rebuild Germany to counter the Soviet bloc, the 1953 
London Debt Agreement establishing normal economic relations with the 
United States, Great Britain, France, and the Soviet Union set up a freeze on 
individual claims for compensation against Germany until final settlement 
of the problem of reparations. This was interpreted by German courts as 
postponing plaintiffs’ claims against German companies until the conclu-
sion of a final peace treaty. It was only in 1996 that the German Federal Con-
stitutional Court ruled that a 1991 treaty regularizing Germany’s border 
with Poland should be treated as the de facto peace treaty, thus lifting the 
ban imposed by the London Debt Agreement.8 Emboldened by the discov-
ery of this decision, the lawyers filed the class actions against German cor-
porations that had used slave labor. The claims alleged violations of funda-
mental principles and norms of customary international law such as war 
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crimes and engaging in crimes against humanity for profit. The claims also 
alleged violations of German civil and criminal law in effect during the Nazi 
regime (such as the prohibition of slavery and involuntary servitude as well 
as German labor law).9

In order to negotiate, the giants of German industry organized a group of 
twelve corporations (which grew to seventeen), headed by Dr. Manfred 
Gentz, the CEO of Daimler/Chrysler, as chief negotiator. Under-Secretary of 
State Stuart Eizenstat led the negotiations in Washington D.C., which in-
volved eight interested states (Germany, the United States, Israel, Poland, 
Russia, the Ukraine, the Czech Republic, and Belarus), two NGOs, represen-
tatives of German industry, and the main American lawyers in the class ac-
tion. From the outset, the German corporations and German state insisted 
on a political solution in order to avoid an American court procedure. In the 
meantime, the judges in two cases filed in a Newark federal court ruled that 
the claims were time-barred, as six years had passed between the signing of 
the 1991 treaty, which had lifted the ban on individual claims, and the filing 
of the lawsuits, when the statute of limitations under German law was two 
years. They further ruled that the 1991 treaty had extinguished international 
law claims by not providing explicitly for reparations.10 Negotiations con-
tinued regarding other cases in the courts. In the absence of settlement ap-
proved by a U.S. court, legal closure was obtained by an Executive Agreement 
between Germany and the United States, committing the United States to 
file a Statement of Interest seeking dismissal in any future Holocaust-related 
litigation against German industry.

In July 2000, the Berlin Accords were signed by representatives of Ger-
man industry, the plaintiffs, and the eight interested nations, providing for 
an end to the class action litigation in return for a commitment by German 
industry and the German government to place DM 10 billion for distribu-
tion to victims under a prenegotiated formula in a German foundation, “Re-
membrance, Responsibility and the Future,” created by the Bundestag and 
governed by a Board of Trustees representing the victims, interested govern-
ments, and the German companies.11 Eighty percent of the foundation’s as-
sets were set aside to compensate laborers. The remaining 20 percent went to 
property claimants, to fund a separate program compensating insurance 
claims, and to create the Future Fund, a charitable foundation in memory of 
deceased victims. The labor funds were divided between slave laborers, a cat-
egory that represented those who had worked under atrocious conditions 
(mostly Jewish but also homosexual and Sinti-Roma victims) and forced la-



40� the holocaust, corporations, and the law

borers, who had worked under slightly less brutal conditions for no or ex-
tremely low wages (mostly Slav victims). Seventy-five percent of these labor 
funds were allocated to forced laborers from Eastern Europe, whose suffering 
had never before been recognized.12

As in the Swiss case, none of the lawsuits were ultimately resolved on the 
merits, and the settlements reached between the parties to litigation 
avoided any clear ruling on the legal responsibility of the private corpora-
tions. Indeed, wishing to avoid reputation damage and the monetary costs 
of ongoing litigation, corporations preferred to settle without formally as-
suming any legal responsibility.13 Here too, however, the legal pressure 
yielded important historical findings. While some companies had begun 
investigating their Nazi past prior to the 1990s, THL is seen by many histori-
ans as the main engine leading German and European businesses to self-
investigate their wartime histories. Some of the largest German corpora-
tions opened their archives and hired prestigious historians to do research 
and publish their findings, all at a substantial cost. This led to a boom of 
research on business and economic history in Germany and Europe during 
the 1930s and 1940s. I explore these historiographical developments in 
chapters 7 and 8 of the book.

Legal Theory and Doctrine

From the perspective of ordinary legal conduct, Holocaust restitution 
claims had to overcome considerable formal barriers. The claims were filed 
more than fifty years after the facts and were often instigated by descen-
dants of victims who had either perished during the Holocaust or passed 
away in the intervening years. By suing corporations with continuing legal 
personality, the plaintiffs at first sight appear to have avoided the difficul-
ties created by the passage of time. Statutes of limitations in private law, 
however, tend to be shorter than in criminal law.14 International criminal 
law has overcome time limitations by removing statutes of limitations for 
heinous crimes such as crimes against humanity and genocide, but there is 
no comparable trend in civil procedure.15 The emergence of claims within 
U.S. federal courts, distanced in time and space from European soil, added 
another material difficulty, as the claimants initiated proceedings far out-
side the jurisdictions in which the acts were committed and in which the 
corporate defendants were incorporated. Nevertheless, in addition to the 
favorable political environment, a number of characteristics of the Ameri-
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can legal system allowed a better forecast for THL than would have been the 
case in any European jurisdiction.

First, THL claims were crafted in various forms to assert the jurisdiction 
of U.S. courts. In some instances, American citizens were named as claim-
ants; in others, claimants invoked the ATS in support of their choice of fo-
rum.16 In comparison with other ATS-based claims, Holocaust-era claims 
have specific characteristics, particularly due to their historical character.17 It 
seems, however, that the renewed use of the ATS played some background 
role in generally enhancing the receptivity of courts to claims based on grave 
human rights violations that had occurred outside their territorial jurisdic-
tion.18

Second, and more importantly for understanding the turn to American 
courts, is the availability of class actions, which are generally unrecognized 
by civil law jurisdictions. Class actions were developed in order to address 
two main types of legal problems: on the one hand, compensation for mass 
torts such as environmental disasters, and on the other, ending systematic 
violations of civil rights by institutions.19 Accordingly, class actions not only 
circumvent the need for individuated claims but are also structured in a way 
that aggregates interests and, when combined with a contingency fee ar-
rangement, incentivizes lawyers to devote the necessary time and effort to 
take on powerful opponents (creating a type of private attorney general).20 
Furthermore, class actions provide more efficient leverages for acquiring evi-
dence and can focus on evidences of pattern and practice rather than on a 
concrete linkage between every claimant-victim and defendant.21 While, as 
we saw in the previous chapter, the bureaucratic structure of corporate in-
volvement in the Holocaust posed serious challenges for the individualist 
framework of criminal law, the absence of a formal grouping on the victim 
side of the litigation was also a problem for civil litigation in European 
courts. Individual Holocaust survivors claiming relatively small amounts of 
money would have to confront giant corporations benefiting from excellent 
legal representation and other advantages of size. In such a configuration, 
the claimants did not stand a chance. The American class action offered a 
solution to this problem by allowing victims from around the world, who 
were not otherwise connected, to incorporate “ad hoc” for purposes of the 
litigation.22 Thus the class action offered a solution to the structural problem 
of asymmetry between powerful corporations and a decentralized group of 
victims spread around the world.

To this legal mechanism one should add the use of the unjust enrich-
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ment doctrine, which is not restricted to the relationship between the 
wrongdoer and the injured. By invoking claims of unjust enrichment, resti-
tution claims can be directed—by the victims’ successors as well—not only 
toward the principal wrongdoers, but also toward their second-hand accom-
plices, such as banks, that did business with the perpetrators. This strategy, 
together with the fact that the defendants were corporations with continu-
ing legal personality, also helped overcome the fifty years that had passed 
since the end of World War II. With the Holocaust restitution claims the fo-
cus shifted from past injustice to the present wrongful holding of ill-gotten 
gains. This shift, although heavily criticized by some commentators,23 
helped overcome statutes of limitations that set time limits for civil actions, 
since the “legal clock” of limitation does not begin to tick as long as the de-
fendant attempts to obstruct justice by hiding its wrongful holdings. This 
was particularly relevant to the Swiss banks, which had not only failed to 
return accounts to their owners, but had also actively sought to conceal the 
existence of these accounts in the decades following the war.

Criticism

THL did not proceed unchallenged. Some observers, particularly Europeans 
unaccustomed to American class action practice, criticized the negotiation 
process prodded by courts and the monetary settlements that followed as 
nothing more than a form of political pressure undermining the rule of law. 
Owen Pell, a counsel for the defendants, noted that his clients had simply 
drawn the obvious conclusion: “Companies have learned you don’t judge a 
lawsuit by its merits. . . . You judge it by the potential public relations dam-
age.”24 For many in German government and industry, the lawsuits were also 
a form of American imperialism since the courts exercised universal jurisdic-
tion through the ATS, originally enacted in 1789 for other purposes.25 An-
other concern, which is longstanding in the context of reparations for Holo-
caust victims, was that monetary settlements, particularly when reached 
after a process of negotiation, would reproduce a stigmatic image of Jews.26 
These general concerns seem to be connected to the shift from criminal to 
civil law and in particular to the American class action.

A more detailed criticism that relates to the unique characteristics of THL 
was raised by Holocaust historian Michael Marrus. First, he argues that the 
very concept of unjust enrichment fails to deliver justice because many cor-
porations were not actually enriched as a consequence of their activity dur-
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ing the Holocaust. Second, Marrus recognizes that the continuing legal per-
sonality of corporations may be a useful legal fiction that allowed filing the 
lawsuits despite the passage of time. But he questions whether responsibility 
should “be passed from a group of perpetrators to their organizational suc-
cessors so many decades later,”27 after the managing team had completely 
changed and ownership had been profoundly altered, whether through 
mergers, splits, or public trading.28 He also warns about the distortion that 
might ensue as the corporations against which the lawsuits were filed were 
not chosen according to their relative fault in using forced and slave labor, 
but rather for their financial standing and their international activity (going 
after the “deep pocket”).29 Fourth, and more fundamentally, the focus on 
monetary gains shifts attention away from the gravest crime committed dur-
ing World War II—mass murder—to theft. This focus amounts to a distortion 
of history, leading Marrus to claim that “[the law] gets the history wrong.”30

Let us examine these lines of criticism in more detail. Marrus’s criticism 
of the inability of the doctrine of unjust enrichment to capture corporate 
wrongdoing during the Holocaust is justified with respect to some but not all 
grounds of restitution invoked by the plaintiffs. Indeed, for only one type of 
claim (“wrongful enrichment”) does the law of restitution require that the 
wealth of the defendant actually be increased.31 Claims for restitution of un-
paid wages, unpaid bank accounts, and interest accrued thereon need not 
meet any such requirement. Thus, the critique relating to the absence of 
profits is justified only with respect to a portion of the restitution claims.

There is certainly no correlation between the severity and extent of hu-
man rights violations and the financial benefits accrued from those viola-
tions. Reparations, for these critics, should be about oppression and human 
rights violations, not about returning property wrongfully taken.32 To the 
extent that Holocaust restitution claims are meant to be about more than 
just money, the structure of the unjust enrichment doctrine (focusing on 
disgorgement of profits rather than compensation for losses) seems to mis-
guide these claims altogether. As noted by historian Peter Hayes: “Perhaps if 
we talk less in the future about disgorgement of largely fictitious profits on 
extreme human suffering, we can talk more about finding a way for domestic 
and international courts to assess appropriate recompense for what really 
mattered: heartbreakingly huge and irreparable losses.”33

One may argue, however, that the restitution claims’ focus on the pay-
ment of money does not necessarily trivialize and commodify the Holocaust 
by reducing it to grievances about property.34 As legal scholar Hanoch Dagan 
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has noted, monetary recovery, especially if it includes a disgorgement of 
profits, can vindicate the plaintiffs’ inalienable right to control their labor 
and life by providing a material and not merely expressive response (such as 
an apology) to human rights violations. As he writes, “[r]estitution provides 
a credibility check to human rights law.”35

Worries about imposing liability on innocent parties through the corpo-
rations’ continuing legal personality are also exaggerated. Whether or not 
the Swiss banks’ managers and shareholders are the same as during the war, 
there is no justification for them to continue enjoying the profits accruing in 
bank accounts belonging to victims of the Nazis. With respect to the claims 
against German corporations for the use of forced labor, the criticism might 
be more justified if the corporations cannot be said to be currently profiting 
from the past use of forced labor. But these arguments exhibit some hypoc-
risy and are weak from the perspective of corporate law. We saw in the previ-
ous chapter that corporations enjoyed immunity from responsibility for 
complicity with the Third Reich because of criminal law’s difficulties in ap-
prehending the corporate entity. After benefiting from the structure of legal 
doctrine for decades, the defendants then protested when the legal device of 
corporate personality was used to their disadvantage in civil litigation in 
THL, in effect asking the corporate veil to be removed. But, as Dagan ex-
plains, “[l]ike any other legal artifact—think of contract, property, or mar-
riage—a corporate entity serves certain human values. If, in the name of 
these values, corporate actors (and thus, indirectly, their  stockholders) 
should enjoy the advantages of an entity status and unlimited life, it is un-
clear why they should not also be accountable for their historic conduct.”36 
Corporate liability in this context is particularly justified given that one im-
portant rationale behind class actions is deterrence of misbehavior by large 
organizations, with plaintiffs operating as a sort of private prosecutor.

A more troubling criticism is voiced against the focus on monetary gains, 
which is inherently tilted toward claims that proceed from lesser crimes, 
such as embezzlement and even the use of forced labor, displacing the focus 
from the much graver crimes of mass murder and the complete erasure of 
communities and cultures. This leads Marrus to ask whether the attention to 
robbery might not “cast murder into the shade.”37 To this one may reply that 
the more atrocious aspects of the Holocaust have already been addressed in 
criminal trials since Nuremberg. Dealing with “lesser” crimes does not erase 
these previous efforts. Furthermore, as we saw in the previous chapter, crim-
inal law, because of its individualistic bias, has failed to address corporate 
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complicity in the Holocaust. It is only through tort and property claims that 
the law has been able to deal with this issue. More importantly, for decades 
the dominance of criminal law produced distortions in the representation of 
the crimes of the Third Reich by distinguishing between economically moti-
vated and ideologically motivated crimes, whereas current historical schol-
arship has emphasized the interaction between the two types of motiva-
tion.38 As we shall see in subsequent chapters, the civil class action focusing 
on robbery and plunder can be understood as an important corrective to 
previous biases, enabling corporate responsibility to be examined while clar-
ifying the relationship between economic and ideological motivations for 
participation in atrocities.

With respect to the distortion of history, Marrus argues that the dispro-
portionate emphasis on a few successful international corporations and the 
framing of claims under particular doctrines that helped bring them to court 
led to the misapprehension of contentious historical matters, such as the 
complicity of bystanders and the immediate causes of the Holocaust. Ac-
cording to this view, by focusing on the role of the private corporation, the 
restitution lawsuits ignore and diminish the role of the state.39 In addition, 
they concentrate on private corporations to the exclusion of the public sec-
tor and the agricultural sector, both of which had used forced and slave labor 
to a high degree.40 Finally, and most importantly, the criticism is directed 
against settlement as giving priority to “legal peace” over justice. While in 
the past criminal courts produced judgments on the merits, even if distort-
ing the historical understanding, they at least were about “justice.” The resti-
tution suits did not even produce this result, as they all ended with monetary 
settlements. Thus, Marrus argues that an uneasy feeling was created that “it 
was all about money.”41 This critique raises in all its urgency the jurispruden-
tial question as to whether a civil lawsuit settlement can promote justice. In 
order to answer this question, it is necessary to understand the jurispruden-
tial basis of THL, a basis that has been obscured by the legalist terms of the 
debate surrounding THL and the dominance of the criminal law paradigm.

Restitution Lawsuits under the  
Transnational Paradigm

I believe that much of the criticism voiced against THL is due to a misconcep-
tion of the nature of these lawsuits and their relation to the international 
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criminal law of atrocity. Two unarticulated assumptions seem to inform the 
negative evaluation of THL. First, it is assumed that criminal law provides the 
proper and privileged legal idiom to address atrocities. Labeling such acts as 
torts or “unjust enrichment” and seeking redress through private lawsuits pro-
vokes the concern that the events are trivialized. A second assumption relates 
to the private law nature of the litigation and its connection to settlement. It 
is assumed that by choosing civil litigation, THL lost its ability to promote 
public norms and was thus reduced to private “dispute resolution,” ignoring 
the much wider circle of communities affected by the litigated issues.

In this section I critically examine these assumptions. First, I identify 
parallel legal developments in the international criminal law of atrocity and 
the American civil class action for human rights violations. Second, I argue 
that these structural similarities reflect a common concern underlying both 
bodies of law, a systematic attempt to overcome structural sources of impu-
nity from liability for human rights violations. Historically, the two paths 
crossed early on, in the 1947 attempt of the NAACP to file suit against the 
United States government for allegedly committing genocide against blacks 
in violation of the Genocide Convention.42 The failure of the international 
venue later led to the rise of American domestic public law litigation as the 
main instrument of social reform during the 1950s and 1960s.43 Until the 
mid-1990s, these two bodies of law developed separately and seem to have 
taken a very different approach to the bureaucratic aspects of human rights 
violations. While the international law of atrocity developed tools to attri-
bute legal responsibility to identifiable individuals, the American structural 
reform litigation was directed at reforming bureaucratic organizations in-
volved in systematic and structural human rights violations by abandoning 
the focus on individual guilt and adopting a forward-looking approach. We 
should understand the Holocaust restitution lawsuits as an innovative at-
tempt to bring these parallel bodies of law together to make European corpo-
rations answerable for their complicity in gross human rights violations dur-
ing the Holocaust.44 THL thus created a hybrid legal form capable of dealing 
with a persisting lacuna in the jurisprudence of the Holocaust: how to make 
bureaucracy accountable.

The International Criminal Law of Atrocity

Law’s continued encounter with state-organized crimes since the end of 
World War II has brought about radical legal transformations. These changes 
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have matured into a corpus of international criminal law dealing with the 
most heinous crimes, which Lawrence Douglas has called the “jurisprudence 
of atrocity.” According to this approach, we should not view the changes of 
the past decades in international criminal law as isolated reforms meant to 
overcome certain legal obstacles, but rather as amounting to a paradigm 
shift in our understanding of the substance and processes of criminal law. 
“Perhaps the clearest way in which the contact with atrocity has changed 
law,” Douglas explains, “is by puncturing the shield of sovereignty. Today we 
accept without argument the idea that state actors responsible for atrocities 
should have to answer for their conduct in courts of criminal law.”45 For this 
to happen, however, the law had to change its basic assumptions. Traditional 
criminal law views criminal behavior as a deviant act harmful to community 
norms and interests. In this model, the culprit characteristically is an indi-
vidual, and the state intervenes as the accuser and the agent for enforcing 
and defending violated norms of community order. The jurisprudence of 
atrocity begins with the opposite assumption. Here the state is no longer the 
locus of legality, but rather the source of illegality. As was noted by Arendt: 
“The fundamental problems posed by crimes of this kind . . . [is] that they 
were, and could only be, committed under a criminal law and by a criminal 
state.”46 Hence, the “shield of state sovereignty” has to be punctured. Other 
innovations resulting from this conceptual shift include the establishment 
of individual accountability of government officials, the articulation of new 
crimes such as crimes against humanity and genocide, and the centrality of 
victims in the legal process.

For these “supranational crimes” to take effect, the legal world had to 
change dramatically. The new crimes (crimes against humanity and geno-
cide) explode the spatio-temporal limitations on prosecution, as they are 
not governed by prescriptive periods and can be tried under universal juris-
diction by third-party domestic courts.47 These changes in the legal land-
scape were needed in the absence of a permanent international criminal 
court in order to enable domestic courts to enforce international norms. 
This in turn has resulted in a radical transformation of criminal procedure, 
from being concerned mainly with the rights of the accused to a sustained 
attempt to expand the rights of victims.48 This victim-centered jurispru-
dence can only make sense if we understand that these trials revolve around 
state officials and not deviant individuals who had to be protected against 
the coercive powers of the state.

In light of these changes, some authors call for complementing the tradi-
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tional goals of criminal trials, such as correction, retribution, and deter-
rence, with expressive, didactic purposes such as clarifying historical truth 
and building collective memory.49 It is important to note that modern crim-
inal law had tried to minimize its expressive role, as this had put it in danger-
ous proximity with “show trials” and risked betraying justice for the sake of 
politics. This was precisely Arendt’s criticism of the Israeli prosecution of 
Eichmann. By identifying the unique characteristics and goals of the juris-
prudence of atrocity, however, a new justification for the expressive role of 
the trial has emerged.50

Notwithstanding this shift, as discussed in chapter 1, there remains a per-
sistent incongruity in the jurisprudence of atrocity between the commit-
ment to individual responsibility, which is best explained as stemming from 
the choice of criminal law as the dominant legal tool, and upholding the 
expressive goals as the main rationale for the trial.51 I suggest that the turn to 
civil class actions in the 1990s provided a new way to overcome this incon-
gruity and address the involvement of bureaucratic organizations in the 
crimes of the Holocaust.

From Criminal to Civil Litigation

Since the revival of the ATS in 1980, U.S. courts have agreed to adjudicate 
atrocity through civil litigation. Most of the literature on international crim-
inal law ignores this development, presumably because of its civil character. 
Nonetheless, in recent years a number of scholars have argued that ATS liti-
gation should be understood as the American version, or “translation,” of 
the principle of accountability for human rights abuses in international 
criminal law, due to the general American preference for civil remedies and 
to features of the American civil justice system that make civil litigation at-
tractive to plaintiffs.52 These authors suggest viewing ATS litigation as part of 
the development identified by Harold Koh as “transnational law,” character-
ized by the “coupling of a substantive notion of individual and state respon-
sibility with a familiar process—adjudication—and a normative goal—the 
promotion of universal norms of international conduct.”53 Under this view, 
transnational litigation allows domestic courts (both civil and criminal) to 
act as agents in the enforcement of international norms.

THL can similarly be seen as an American translation of international 
law principles of accountability. Though the Holocaust restitution lawsuits 
were not all legally grounded in the ATS, the ATS precedents provided sup-
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port for the legitimacy of civil litigation for human rights violations that had 
occurred abroad, based on the same rationale of removal of immunity from 
liability under international law. As explained by Bazyler, “[b]y the time the 
Swiss Bank cases were filed, American judges were familiar with the suits be-
ing presented to them involving acts committed on foreign soil against for-
eign defendants. Moreover, they were amenable to finding that U.S. Courts 
had jurisdiction over such suits when the acts consisted of gross violations of 
human rights law committed by foreign defendants who were present in the 
United States.”54 It was perhaps more difficult for other observers to identify 
this link between the Holocaust litigation and international law since the 
domestic law doctrines of restitution and tort law were invoked.55 Moreover, 
the fact that the defendant corporations had entered or were attempting to 
enter the U.S. market may have shifted the attention to politics and further 
obscured the recognition that the Holocaust restitution litigation forms an 
integral part of transnational litigation. It is only this understanding of THL, 
however, that can explain the U.S. courts’ willingness to serve as a forum for 
this type of litigation, as well as the lawsuits’ wide public reception, notwith-
standing the weakness of the legal claims and the fact that the defendants 
were European companies sued for acts committed in Europe.56

With regard to temporal limitations, THL presented a substantial obsta-
cle, as the events had occurred fifty years before the claims were filed. As pre-
viously noted, the fact that the defendants were corporations, along with 
the focus on restitution claims, created the legal bridge in time that allowed 
the litigation to unfold. Nonetheless, the defendants’ lawyers argued that 
the claims were time-barred. While in some of the cases in which judicial 
determinations were made prior to settlement, the courts held that excep-
tions to the statutes of limitations applied, in the majority of cases, the time 
defense was circumvented by the settlement of the cases, which helped 
avoid legal determination of this question on the merits.57 Indeed, Michael 
Bazyler argues that early settlement created a sort of precedent: following 
the settlement of the claims against the Swiss banks for events originating in 
the 1930s and 1940s, other suits filed against other corporate defendants 
were settled.58 But what can explain the willingness of defendants to settle in 
the first place, given the weakness of the legal arguments? If the Holocaust 
restitution litigation had been regarded by the parties as “ordinary” civil liti-
gation, the defendants would have felt more confident in their ability to 
avoid liability by relying on the statutes of limitations and therefore would 
have been less inclined to settle. In my view, only if we see the restitution 



50� the holocaust, corporations, and the law

litigation in the larger legal context of the removal of temporal limitations in 
the international criminal law of atrocity can there be a satisfactory explana-
tion for the U.S. courts’ willingness to open their doors to this litigation and 
find exceptions to the statutes of limitations, and for the defendants’ will-
ingness to seriously entertain the claims.

Along with the removal of legal obstacles of place and time, a third par-
allel between the jurisprudence of atrocity and the Holocaust restitution 
lawsuits can be found in the improved standing of the victims. As seen 
above, international criminal law has moved from a focus on the rights of 
the defendant to a recognition of the rights of the victim. In the postwar 
trials victims were relegated to a peripheral role, and Jewish organizations 
did not succeed in being legally recognized as parties to the Nuremberg pro-
ceedings alongside the Allies.59 Moreover, doubts concerning the reliability 
of witnesses led the Nuremberg prosecutors to privilege documentary evi-
dence.60 The Eichmann trial in 1961 initiated a shift when the prosecutor 
decided to build the case on the testimony of nearly one hundred Holocaust 
survivors, alongside Nazi documents. Yet despite prosecutor Gideon Haus-
ner’s rhetoric—he claimed to speak on behalf of “six million accusers”—the 
testimonies remained subordinated to the state of Israel’s effort to shape 
collective memory of the Holocaust.61 The victims’ standing in interna-
tional law improved with the international criminal tribunals formed in 
the 1990s to judge crimes committed in the former Yugoslavia and Rwanda, 
which gave victims’ testimonies a central role and extended protection 
rights to them.62 The Rome Statute establishing the International Criminal 
Court further strengthened the status of the victims, granting them rights 
of participation and representation and extending their right to repara-
tions.63 In some tribunals, such as the Extraordinary Chambers in the 
Courts of Cambodia, victims’ lawyers were even recognized as parties to the 
trial alongside the prosecutor, through the French institution of “partie ci-
vile.”64 The role of victims has also been strengthened in compensation 
mechanisms. While reparations were traditionally understood to regulate 
the relations between sovereign states, after World War II Germany agreed 
to pay reparations not only to states but also to its persecuted citizens. Nota-
bly, the Rome Statute establishing the International Criminal Court pro-
vides mechanisms of victim compensation.65 THL further strengthened the 
victims in the area of monetary compensation by enabling them to initiate 
a lawsuit through their private counsel.

American civil litigation can be seen as providing comparable support 
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for victims, in the role of plaintiffs in class actions. As we saw in the previous 
chapter, there had been previous attempts in European courts to file civil 
claims for unjust enrichment and tort liability against firms accused of in-
volvement in the Holocaust. But these claims were rare and had mostly failed 
because of the structural problems of civil litigation in Europe. In this sense, 
the general recognition of universal jurisdiction, which in the United States 
took the form of ATS litigation, was particularly significant for the restitu-
tion claimants, as it supported granting them access to U.S. courts where 
they could rely on the powerful device developed since the 1950s to deal 
with violations of human rights by large bureaucratic organizations: the 
class action.

Class actions allow courts to aggregate the claims of large groups of per-
sons and resolve their common disputes in a single proceeding, thereby lev-
eling the playing field between plaintiffs and defendants and allowing even 
those individuals with small or weak claims to obtain legal redress. Instruc-
tive in this respect is the decision in Bodner v. Banque Paribas rejecting a call 
for dismissal, on forum non conveniens grounds, of an ATS suit by descendants 
of Holocaust victims against a number of French banks for complicity in the 
expropriation of the victims’ funds deposited during the 1930s and 1940s. 
The court declared that since the defendants had not established that an 
equivalent class action mechanism existed under French law that could pro-
vide plaintiffs similar or appropriate redress, they had failed to show an ad-
equate alternate forum.66 While class actions are not a standard feature of 
the transnational litigation brought before U.S. courts under the ATS, they 
are certainly unique to the American civil justice system.67 In my view, the 
class action is a crucial feature that enabled American law to deal with the 
accountability of large organizations for human rights violations.

Thus, just as international criminal law overcame the immunity of indi-
vidual state officials for atrocities, THL abolished the de facto immunity of 
private corporations for the use of slave and forced labor, robbery, and plun-
der during the Holocaust by overcoming the obstacles of time and place and 
the weak position of victims in the legal arena.

The Structural Reform Model for Human Rights Violations

While THL benefited from the juridical innovations in international criminal 
law and transnational civil litigation (the ATS), one cannot fully understand 
its jurisprudential significance without tracing its links to the legacy of struc-
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tural reform litigation, which had developed to dismantle apartheid in the 
U.S.68 The structural reform model abandons the focus on individual liability 
to tackle the ways large bureaucratic organizations determine social condi-
tions. By understanding the Holocaust restitution claims as part of the struc-
tural reform model, one can see how the restitution lawsuits finally allowed 
the law to begin addressing the involvement of private bureaucratic organiza-
tions in the Holocaust.69 I therefore argue that while the restitution claims 
could not have taken place without the conceptual changes that were devel-
oped in the field of international criminal law, it was the structural reform 
model of civil class actions that allowed the restitution lawsuits to shift atten-
tion from the individual (human) perpetrator to the organization and to ad-
dress the unresolved issue of the complicity of private corporations in facili-
tating systematic and gross violations of human rights during the Holocaust.

As argued by Owen Fiss in his canonical article “The Forms of Justice,” 
the human rights class actions brought before U.S. courts since the 1950s 
should be understood as amounting to a paradigm shift for adjudication to-
ward what he calls the structural reform model.70 According to this model, a 
fundamental change takes place in relation to party constitution, the role of 
the judge, and the nature of the remedy sought in court. Fiss attributes the 
law’s need for the new juridical tool of the class action to the bureaucratic 
structure of modern human rights violations: “Structural reform is premised 
on the notion that the quality of our social life is affected in important ways 
by the operation of large-scale organizations, not just by individuals acting 
either beyond or within these organizations. It is also premised on the belief 
that our constitutional values cannot be fully secured without effectuating 
basic changes in the structures of these organizations.”71 The problem, he 
explains, arises out of the lack of legal tools to adequately address human 
rights violations by bureaucratic organizations, both state and private. The 
failure of the law stems from the application of individualistic tools of dis-
pute resolution to deal with the conduct of bureaucratic organizations.

Indeed, the ability of the structural reform model to overcome the law’s 
systemic failure in relation to the bureaucratic organization is dependent 
upon its willingness to abandon a cornerstone of civil litigation: the princi-
ple of individual liability. It is precisely in this sense that the structural re-
form model can be read as fitting the Holocaust restitution lawsuits.72

The structural reform model was meant to change the grammar of civil 
litigation so as to equip the law with sufficient tools to address these organi-
zations. The role of the judge is no longer limited to private dispute resolution 
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but rather aims to give concrete meaning and application to constitutional 
values, similar to the didactic goals of the criminal trial of atrocity.73 The 
class action also introduces a change in the party structure by shifting from 
the individual to the group.74 By creating a class out of individual plaintiffs, 
the class action adapts the legal form to the group structure of discrimina-
tion and repression, leveling the legal playing field and putting victims of 
human rights violation at the center of the litigation. Here again, this devel-
opment is comparable to developments in international criminal law, which 
increasingly protects rights of victims in criminal trials and allows groups of 
victims legal representation.75

THL follows the model of the structural reform lawsuit, as it possesses the 
following characteristics: (1) bureaucratic defendants (large banks, insurance 
companies, and business firms) allegedly responsible for human rights viola-
tions; (2) the related absence of focus on individual responsibility; (3) a large 
group of survivor-plaintiffs aggregating in class actions; and (4) managerial, 
proactive courts. It is true that the defendants in THL were private corpora-
tions, not public agencies as in the structural reform model. In addition, the 
plaintiffs’ claims did not arise under the U.S. Constitution, but were instead 
based on common law principles of tort and property, as well as interna-
tional law. But these differences are not, in my view, significant. The focus of 
the domestic scholarship on public agencies reflects the history of the struc-
tural reform lawsuit, which began with the desegregation lawsuits filed 
against public school officials and agencies in the 1950s and then expanded 
to state prisons and mental hospitals in the 1960s.76 It also reflects the limits 
of the state action doctrine in the United States. Because the plaintiffs in 
structural reform lawsuits claimed violations of their constitutional rights 
and because the court interpreted the Fourteenth Amendment to the U.S. 
Constitution to constrain only state actors, the structural reform lawsuit was 
tailored to target state actors.77

THL can be seen as the mirror image of this process, as it uses private and 
international law doctrines to sue private corporations. Under current inter-
pretations of international law, sovereign states enjoy immunity from civil 
litigation for the commission of atrocities.78 Hence, state actors were im-
mune from suit in THL, and the plaintiffs targeted private corporations only. 
Thus, in both THL and structural reform, the focus on one type of actor is not 
linked to the nature of the human rights violations, but is the result of prag-
matic considerations. It is therefore important to note that in Fiss’s analysis, 
what is distinctive about the new type of social wrong is the bureaucratic 
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structure of the defendants, not its classification as public or private. The 
combination of private and international law grounds of the claims, for its 
part, reflects the transnational character of the litigation.79 Indeed, the claim 
structure of transnational litigation tends to blend arguments drawn from 
public and private law, as well as international and domestic law, in order to 
fulfill public functions.80

In order to shift legal inquiry away from ascertaining individual liability 
toward addressing ongoing structures of injustice, structural reform litiga-
tion also changes our understanding of the proper remedy. Fiss stresses that 
the goal of the structural remedy is not to compensate for a past violation 
but rather to remove the threat posed by an organization to the constitu-
tional values. Instead of identifying a past wrong to be compensated for, the 
suit aims to reform an ongoing violation by way of injunction.

THL differed in one fundamental way from the structural reform model: 
the remedy sought was not injunction aimed at reforming the corporations 
but rather monetary compensation.81 In fact, injunctions would have made 
no sense fifty years after the events. Moreover, in order to incentivize private 
lawyers to take on the case, compensation was needed in accordance with the 
contingency fee structure of mass tort litigation. Monetary settlement, how-
ever, seems to jar with, if not directly contradict, the public rationale of both 
the international criminal law of atrocity (stressing the expressive function of 
the trials) and the civil rights class actions (viewing the structural reform of 
the organization as their main goal). THL seemed to emphasize the private 
interest behind the lawsuit over the public values attributed to structural re-
form litigation. I therefore believe that the preference for monetary settle-
ment presents the most important challenge for explaining the jurispruden-
tial contribution of the Holocaust restitution lawsuits. The following chapter 
accordingly explores in depth the challenges presented by monetary com-
pensation and settlement for achieving the public goals of THL.

Conclusion

This chapter argued that to understand THL we should draw anew the legal 
map and locate THL in the intersection of two fields: the international crim-
inal law of atrocity and the American structural reform lawsuit. Although 
each field was highly innovative, neither could on its own offer an adequate 
solution to the problem posed by corporate involvement in systematic hu-
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man rights violations. International criminal law developed effective tools 
to overcome limitations of time and space, and it expanded the goals of the 
legal process to allow victims to become more central. But the basic require-
ment to prove individual responsibility, including criminal intent, has un-
dermined the possibility of addressing corporate responsibility and in par-
ticular of dealing with indirect complicity in crimes. Structural reform 
litigation, for its part, allowed victims to form a group, leveling the playing 
field with corporations and addressing the group quality of the wrong from 
which they have suffered. Moreover, private law doctrines such as restitution 
avoid questions of individual intent. Yet as in much civil litigation led by 
private lawyers in the United States, THL was geared toward monetary settle-
ment. Settlement and the absence of a judgment on liability appear to return 
us to the traditional conception of civil litigation as a mechanism for settling 
disputes between private parties. Thus, the defendants seem to have emerged 
victorious, as the question of the corporations’ involvement in the Holo-
caust remains concealed from the law. We appear to be facing a paradox: if 
THL is a hybrid legal mechanism, it also seems to have undermined the main 
public rationales underlying both of the fields that it drew upon.

In the next chapters I question this understanding of settlement. I argue 
that it is precisely through settlement that the various stakeholders in THL 
elaborated innovative, and in many senses just, compensation. In addition, 
and no less significantly, it is settlement that led defendants, as well as cor-
porations and even institutions not formally sued, to hire historians to con-
duct comprehensive investigations into their wartime behavior.
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Chapter 3

Rethinking Settlement

In the previous chapter I argued that THL should be read as a hybrid legal 
mechanism drawing on developments in international criminal law and on 
the structural reform model of litigation to overcome the de facto immunity 
of corporations. Settlement of the lawsuits in THL, however, appears to un-
dermine the public objectives of each of the bodies of law on which THL 
draws. In the eyes of the critics, the absence of a principled judgment adjudi-
cating between the competing claims of the parties represents a missed op-
portunity to achieve a belated justice and to contribute to the development 
of norms relating to the responsibility of the business corporation. As one 
commentator of the litigation critically observed: “what is the norm of law, 
particularly the norm of international or . . . transnational law applied in, or 
emanating from, the Holocaust-era litigation?”1 Moreover, from a broader 
historical perspective, the litigation also missed an opportunity to clarify 
the history of business involvement with the Third Reich. In this chapter2 I 
set out to counter this criticism of THL and in doing so to challenge preva-
lent assumptions about the inappropriateness of settlement for dealing with 
grave human rights abuses.

The criticism of settlement in THL is linked to a negative view of settle-
ment more generally in civil litigation. In the past few decades the institu-
tion of settlement has expanded significantly through the alternative dis-
pute resolution (ADR) movement and the growth of transitional justice 
processes. Some of these developments are linked to a renewed interest in 
“restorative justice” as an approach competing with retributive justice.3 This 
expansion of an alternative resolution mechanism provoked opposition, 
with structural reform theorist Owen Fiss’s renowned “Against Settlement” 
at the forefront of the debate.4

“Against Settlement” is part of a series of articles in which Fiss draws a 
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distinction between two competing conceptions of civil litigation: the dis-
pute resolution model and the public norm elaboration model.5 The dispute 
resolution model presupposes similarly situated parties with roughly equal 
capacities involved in (mainly) monetary disputes, who turn to the court to 
serve as a neutral umpire. Such a depiction of the civil litigation landscape, 
argues Fiss, motivated the drive toward settlement, which—as an institu-
tion—is aimed at the pursuit of peace rather than justice. By contrast, the 
public norm elaboration model of adjudication views the civil litigation pro-
cess as a central component of political life and stresses the public role of the 
grinding of the mills of justice in civil trials. Fiss argues that the attrition of 
the adjudicatory arena, by way of institutionalizing settlement, harms the 
deliberative process and the elucidation of public values.

Fiss’s conceptualization of structural reform drew on the extensive use of 
civil litigation in the 1960s and 1970s in the United States as part of the strug-
gle for African American equality. It posed a challenge to the public/private 
distinction, for it exposed the implicit public dimension underlying not 
only public law litigation, but also the adjudication of private law disputes. 
At the time, the use of civil litigation to advance public objectives was met 
with criticism by the public and scholars who opposed the new role played 
by courts.6 The public value of civil litigation, however, was gradually ac-
cepted in the United States, perhaps due to an American tradition “of dele-
gating important government (especially law enforcement) functions to 
profit-seeking private actors,”7 as well as to the dominance of legal realism, 
which recognizes that sharp lines cannot be drawn between private and pub-
lic law.8 By contrast, the harsh criticism of THL voiced by Europeans and dis-
cussed in the previous chapter reflects a legal culture that seeks to distinguish 
clearly between private and public law and to assign public functions exclu-
sively to criminal law.9 I argued in the previous chapter that there are strong 
justifications for using civil litigation to address the responsibility of corpo-
rations. This chapter focuses on one set of arguments against the use of civil 
lawsuits to promote human rights: that civil litigation provides an opportu-
nity for settlement between the parties, thereby preventing an informed 
judgment by a court of law. Contra Fiss, I suggest that settlement can enhance 
the public values associated with adjudication and that this is clearly dem-
onstrated in THL.10

Interestingly, the view of settlement as “private” is shared even by those 
who disagree with Fiss about the role of settlement on policy grounds; both 
critics and advocates of settlement in civil litigation and of the ADR move-
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ment more broadly share the assumption that settlements cannot fulfill im-
portant public functions such as reasoned deliberation and the elaboration 
of norms. Indeed, the settlement of the Holocaust litigation was criticized in 
precisely those terms as representing the “rule of power” over the “rule of 
law.”11 This chapter seeks to question this prevailing understanding by iden-
tifying the public dimensions served by settlement of THL, including the 
discovery of facts about the involvement of corporations in gross human 
rights violation, the creation of a historical record and the construction of 
global collective memory about corporate complicity with the Third Reich, 
and, most importantly, the creation of a participatory forum in which for-
mer slave and forced laborers could demand accountability from powerful 
corporate defendants.

To situate the debate about settlement of THL in a broader theoretical 
framework, this chapter begins by presenting the debate about settlement in 
the context of civil lawsuits, arguing that many of the public functions of 
adjudication can be realized through settlement of those suits. This argu-
ment is then developed in the more specific context of domestic structural 
reform lawsuits, in which settlement was perceived to particularly under-
mine public values. Elaborating on Susan Sturm’s pluralistic model of struc-
tural reform litigation, I claim that norm and remedy cannot be neatly dis-
tinguished. By adopting a functional approach, I demonstrate that 
adjudication and settlement are not posed on either side of the public/ 
private dichotomy. I proceed to offer a new reading of settlement in the 
transnational context of THL, arguing that settlement should not be consid-
ered in isolation from the larger processes it triggered.

The Public Dimension of Civil Suits and Settlement

Arguments regarding the public or private nature of civil lawsuits and settle-
ment can be roughly divided into two types.12 The first set of arguments is 
instrumental in nature, viewing adjudication as a means of achieving cer-
tain public values and ends. The second set of arguments views adjudication 
as an intrinsic good in and of itself, providing an important arena for demo-
cratic participation and deliberation. Challenging the prevalent classifica-
tion of settlements as an exclusively private phenomenon of conflict resolu-
tion requires addressing each of these sets of arguments.
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Instrumental Value of Public Adjudication

The adjudication of civil disputes clearly has prominent private features, in 
that the resolution of a dispute generates private advantages for the parties 
to the proceeding. Yet it also has a public dimension: the constitution of a 
system for peacefully resolving disputes in society, which in turn offers the 
public goods of deterrence, legal precedent, fact finding, and legitimacy.13 
Bringing rights violators to justice, it is argued, deters potential injurers from 
acting similarly, the outcome being a general prevention of harms and dis-
putes. Another central public good offered by the judicial process is legal 
precedent. Legal precedents are vital for guiding social behavior. They assist 
in the ex-ante prevention of disputes and in their ex-post resolution.14 Settle-
ment is widely viewed as failing to produce legal norms since by definition 
there is no judgment on liability that can be used in subsequent cases.15 Set-
tlements therefore fail to act as a potential source of law, for they simply 
mimic the expected trial outcomes as to damage award amounts.16 As Carrie 
Menkel-Meadow observes:

Those who critique the lack of rules and principles and the “mushiness” of 

non-definitive rulings also lament what they perceive to be the absence of 

precedent in settlement processes. . . . [T]oo many settlements will reduce the 

making of law or provide an insufficient “sample” of cases from which the 

courts will draw to fashion rules to govern human behavior.17

Even in cases where the legal issues at stake are negligible and where the 
trial essentially revolves around ascertaining factual claims, adjudication 
plays a central role in bringing facts to light, such as information regarding 
questionable governmental or corporate practices. The trial helps reveal 
facts important for public debates and helps formulate them into identifi-
able narratives and reasoned arguments. Thus the trial serves as a public epis-
temological sphere, a means of conveying messages to political actors, pro-
spective litigants, and the public at large.18 Settlements, the critics argue, 
tend to restrict access to public knowledge, such as information regarding 
public safety and health hazards. In fact, the ability to conceal matters un-
derlying the factual basis for liability in nondisclosure agreements is a sig-
nificant part of the mutual gains that settlement offers, which militates 
against the deterrence potential of law and dispute resolution.19
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Beyond providing mere access to information and transparency, adjudi-
cation serves as a mechanism for licensing the exercise of state power. Se-
crecy undermines the ability of the state to determine the social meaning of 
conflicts and their resolution.20 As David Luban observes, “[w]henever dis-
putants rely on the final and public judgment of a court to resolve their con-
troversy, they enhance the courts’ claim as an authoritative resolver of con-
troversies.”21 Since confidentiality is the norm—rather than the 
exception—in the settlement arena, settlements cannot fulfill these public 
functions of legitimizing the rule of law.22

Intrinsic Value of Public Adjudication

Another strand of the debate views adjudication as an intrinsic end, in and 
of itself, and as an important component of the political and democratic 
process. In other words, it construes the adjudicatory process and derivative 
legal precedents not only as institutions enabling individuals to live to-
gether, but also as a locus of democratic deliberation and moral judgment, 
an arena in which political entitlements are allocated and social values elu-
cidated.23 Since it decides among the parties’ conflicting narratives in a rea-
soned manner following a process of argumentation, adjudication is viewed 
as a central forum of reasoned deliberation and as a sphere for the communal 
elucidation of conflicting visions of the good life.24 It can also be seen as a 
form of self-government, as it allows citizens to call government and other 
powerful institutions to account, and to participate in public deliberations 
as litigants or, in common law systems, as jurors.25

Settlements, in contrast, are not considered a sphere for the collective 
elucidation of conflicting notions of justice, nor do they depend on rea-
soned deliberation. In the settlement arena it is the more affluent or those 
who hold greater social capital who may prevail, rather than those with the 
most meritorious claims.26 Settlements embody a coincidental meeting 
point between converging choices that are singular and individual by na-
ture. They are a product of preference and a realm for the expression of sub-
jective particularistic visions of the good life, however idiosyncratic.27 More-
over, as Marc Galanter argued in his seminal article “Why the ‘Haves’ Come 
Out Ahead,” repeat players (litigants involved in similar litigation over time) 
settle disputes when they face an unfavorable precedent. Their tendency to 
litigate only when they can obtain a favorable precedent tilts the path of the 
law toward their interests.28
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In addition to consolidating and reflecting the political community’s 
shared values, public trials are arenas for construing narratives out of the 
mass of information discovered and for conveying messages of moral con-
demnation. The trial organizes the complexity of diverse, sporadic, and con-
flicting narratives, integrating them into a coherent voice and endowing 
them with meaning. It should be noted that this narrative function of litiga-
tion happens even if the trial does not end with a formal judgment on the 
merits. In such cases, the public benefits from the articulation of competing 
narratives informed by diverse interpretation of the facts. In cases that end 
with judgment, liability conveys a message of moral opprobrium of the de-
fendant’s actions.29

According to critics, settlement (particularly when it replaces the entire 
trial process) fails in this regard as well. In the words of Fiss, settlements “de-
prive a court of the occasion, and perhaps even the ability, to render an inter-
pretation.”30 The terms of agreement do not usually communicate informa-
tion regarding the underlying narrative, normative values, or the defendant’s 
legal and moral culpability.31 Thus expansion of the institution of settlement 
can lead to an impoverished political dialogue and public realm.

The Public Value of Settlement

The discussion so far has articulated the prevailing lines of criticism against 
settlement, based upon the “public nature” of trial and the “private nature” 
of settlement. These common standpoints, however, disregard the vital (if 
implicit) public dimension underlying settlement. Moreover, many of the 
critics who object to settlement suffer from a basic bias in favor of adjudica-
tion: they conduct an asymmetric comparison between a utopian model of 
adjudication and a realistic model of settlements—what Demsetz termed 
“the Nirvana Approach.”32 In what follows I seek to unveil the public facet of 
settlement in civil litigation generally, arguing that settlements can indeed 
fulfill the public values—instrumental and intrinsic—attributed to civil liti-
gation. Some, such as the creation of a general deterrence effect by way of ex 
post facto compensation, are self-evident and do not warrant much discus-
sion.33 Other public functions, such as norm elaboration or fact finding, are 
fulfilled in more subtle ways.

Over the past few decades the role of judges in civil lawsuits has under-
gone significant transformations. The classical perception of judges as de-
tached and uninvolved umpires, who decide the cases brought before them 
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solely on the basis of their legal merits, has given way to the concept of man-
agerial judging, in which judges assume an active role and engage in facilita-
tion of settlement between the parties.34 As claimed by Judith Resnik, in the 
twenty-first century courts effectively function as institutions of settlement, 
and the work of trial judges is shifting “from courtrooms to chambers.”35 In 
this era of managerial judging, adjudication and settlements are no longer 
mutually exclusive and distinct categories. The growing role of judges in fa-
cilitating in-court settlements not only alters the “publicness” of the act of 
judging, but may also change the attitude toward and social role of settle-
ment. In the words of Ben Depoorter, the increasing involvement of judges 
in settlement “expands the potential shadow of prior settlements over fu-
ture disputes.” Moreover, as he claims, judges often view settlements as nor-
mative benchmarks precisely because of their voluntary nature.36 Due to 
their consensual basis, settlements may be perceived as embodying the nor-
mative outlook on the reasonableness and appropriateness of subsequent 
claims. Judges may interpret settlement precedents as statements regarding 
the appropriateness of compensation. Thus, prior settlements between simi-
larly situated parties and in cases of a similar nature may update and impact 
the expectations of judges (as well as lawyers and other repeat players in the 
judicial system).

Settlements affect not only the trial arena, but also the out-of-court 
arena. Despite the extensive resort to nondisclosure agreements, theoretical 
and empirical studies indicate that information on civil settlements is dis-
tributed successfully among the legal community and potential litigants. As 
Depoorter has argued, courts mandate the release of confidential settle-
ments when such exposure is imperative for effectual discovery. In addition, 
in the United States there are statutory limitations to the confidentiality of 
agreements when significant public interests—such as health hazard issues—
are at stake. Additional channels of communication include the oral culture 
of lawyers, specialized reporters, and media coverage.37 Due to their circula-
tion via the professional networks of lawyers and repeat disputants, prece-
dential settlements serve as points of reference for lawyers and apply “peer 
pressure” on the settling parties in subsequent negotiations.38

Finally, as claimed by Menkel-Meadow and other ADR advocates, settle-
ments do not deprive the parties and the public at large of normative resolu-
tions of disputes. In a deep sense they can facilitate solutions that are more 
just, in that they are free of the need to reduce the complex underlying moral 
considerations to legally cognizable categories. Unlike normative resolu-
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tions, settlements do not dictate the translation of the dispute and its resolu-
tion into the rigid and restricted categorization offered under the law, 
thereby facilitating the intrinsic public value of adjudication.39

Settlement and Structural Reform Litigation

We now turn our attention to the debate over settlement in relation to the 
structural reform lawsuit, which is one of the bodies of law on which THL 
drew and with respect to which the criticism of settlement is particularly 
sharp. In structural reform litigation the judge is asked by the plaintiffs to 
declare the violation of a constitutional value by the bureaucratic defendant 
and to issue an injunction to remove that violation. As the public dimen-
sions of this mode of civil litigation are more pronounced than in ordinary 
civil suits (for example, in the school desegregation litigation), structural re-
form litigation provides a “hard case” in which to legitimize settlement. Yet 
even in this field, by moving beyond a rigid public/private dichotomy, schol-
ars have shown that settlement can be reconciled with the public rationale 
for these suits.

The structural reform lawsuit transforms our understanding of civil liti-
gation, as the case is no longer between two private individuals over a past 
incident involving private property, but instead between a group of individ-
uals and state actors involving the state’s systemic failure to adhere to the 
Constitution. Accordingly, in a structural reform lawsuit, the judge assumes 
a more active role. In particular, “[t]he judge must assume some affirmative 
responsibility to assure adequate representation” in the lawsuit between a 
plaintiff group—represented by a named plaintiff—and a bureaucratic de-
fendant.40 Furthermore, the remedial phase of the structural reform case, 
based on injunctions, “involves a long, continuous relationship between the 
judge and the institution” because the judge’s task is structural: to eradicate 
the conditions of “an ongoing institution” that violate the Constitution. As 
Fiss acknowledges, there is “almost no end” to judicial oversight of the de-
fendant institutions in the structural reform case.41

Against this background we can better understand Fiss’s critique of set-
tlement. Structural reform should be understood as a legal answer to a sys-
temic failure of the public sphere. Remedying such failures on the part of the 
legislative and executive branches requires reasoned deliberation and a prin-
cipled decision by a court of law that offers an authoritative interpretation of 
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constitutional norms. In contrast, settlements, according to Fiss, frequently 
achieve peace but not justice, due to factors such as the coercion of consent 
and the failure of the process to aspire to free itself from distributional in-
equalities. Settlement therefore represents a failure of courts to authorita-
tively interpret constitutional values.42

The sharp distinction Fiss draws between “peace” and “justice” relegates 
settlement to the realm of the private, where power and not reason has the 
upper hand. This understanding is due to his focus on the role of the judge as 
interpreter of constitutional norms. Such a picture, however, is less compel-
ling once we turn our attention to process.

The Catalyst Judge and Settlement

There is a tension in Fiss’s theory between the new managerial or bureau-
cratic role assigned to the judge and the public law rationale for the litiga-
tion.43 Indeed, Fiss recognizes that “the core dilemma” in the structural re-
form model stems from a tension inherent in the judge’s dual role as 
adjudicator and remedial “architect.”44 In the former role, the judge is an 
impartial authority whose legitimacy derives not only from the Constitu-
tion, but also from the judge’s detachment from the political realm. In the 
latter role, the judge is “deeply involved in the reconstruction” of the defen-
dant agency and therefore “is likely to lose much of his distance from the 
organization.”45 Fiss acknowledges that because of the court’s continued 
oversight of the state agency, the judge inevitably becomes involved in mat-
ters of bureaucratic management, thus compromising the judge’s role as ar-
ticulator of public values. Confronted with the difficulties of and resistance 
to structural reforms, the judge “is likely to accept the reality of those limits 
and compromise his original objective in order to obtain as much relief as 
possible.” Indeed, according to Fiss, the judge “will bargain against the peo-
ple’s preferences.”46

This dilemma strikes at the heart of the structural reform paradigm. On 
the one hand, structural reform is located in the context of bureaucratic or-
ganizations and group litigation and requires the judge to become involved 
and managerial. On the other hand, the need to justify the new role of the 
judge leads Fiss to emphasize the judge’s institutional role of norm elabora-
tion, a role that is dependent on the judge’s detachment from the parties, 
which allows the judge to give meaning to constitutional values held in 
common.
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Susan Sturm, who first identified this tension, suggested a revision of 
Fiss’s theory: “Fiss’s formalistic schema of legitimate judicial decision-
making predisposes him to assume that right and remedy are distinct in 
both content and methodology, and that remedial formulation is derivative 
and secondary to elaborating entitlements. He underappreciates the blurri-
ness of the line between liability and remedial decision-making.”47 Accord-
ing to Sturm, the source of Fiss’s error lies in his attempt to elaborate a uni-
tary constitutional principle by connecting the social problem of African 
Americans in the United States with a new vision of the judicial role. Instead 
of a unitary theory, Sturm suggests adopting a contextual approach to the 
various types of structural reform litigation. Thus,

In areas of normative and remedial uncertainty and complexity, the function 

of judicially articulated legal norms is not to establish precise definitions and 

boundaries of acceptable conduct which, if violated, warrant sanction. In-

stead, the judicial function is to prompt—and create occasions for—

normatively motivated inquiry and remediation by non-legal actors in re-

sponse to signals of problematic conditions of practice.48

In order to do justice to the “messy” reality of structural reform litiga-
tion, Sturm suggests replacing Fiss’s model of an “imperial” and “detached” 
judge with a “catalyst” conception of the judge. In a sense it seems that al-
though Fiss was bold enough to articulate a whole new grammar for civil 
litigation, he fell short of giving up the traditional conception of the judge as 
umpire. Sturm offers a more flexible model in which the judge’s relationship 
to the dispute does not require detachment and hierarchy but rather con-
tinuing dialogue and cooperation between the judge and the parties. The 
judge is to be understood as a facilitator, providing incentives for the parties 
not only to investigate human rights violations by the organization, but also 
to offer interpretations of the value of equality in the specific organizational 
context in which the violation occurred.

This revision offers a way to avoid the internal tension in Fiss’s model 
and to better represent the new role of the judiciary in structural reform liti-
gation. If we accept this correction, we can also understand differently the 
legitimacy of settlement in structural reform. Instead of obstructing the pro-
motion of rule of law values and more generally the normative role of adju-
dication, settlement is a mechanism that can enhance norm articulation 
through the collaboration of judge and parties in both the process of factual 
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inquiry and in devising ways to reform the defendant institution. Further-
more, settlement can facilitate the creation of public spaces of deliberation 
and new channels of communication, thus promoting the intrinsic values 
of transparency, participation, and self-government described in the previ-
ous sections.

Settlement and Transnational Holocaust Litigation

THL’s most significant departure from the structural reform model was the 
monetary settlement, which seems all the more problematic because of the 
pronounced public law objectives of the litigation. We saw that these law-
suits arose in the context of an ongoing failure to end the era of immunity of 
businesses for their complicity with the Third Reich, in the absence of any 
transnational body able to create enforceable, agreed-upon norms. The set-
tlement of the lawsuits seemed to deprive us of a golden opportunity to gen-
erate an international norm regarding corporate responsibility for gross hu-
man rights violations. THL therefore offers a fruitful and concrete case in 
which to examine the claim that private settlement can be harnessed to pro-
mote the public values of adjudication.

The main expectation from the courts in THL was to facilitate monetary 
settlements. In fact, the multiparty negotiations supported by the relevant 
governments have been interpreted as constituting the “real” process.49 The 
emphasis on settlement paradigmatic of the dispute-resolution function of 
adjudication appears to send us back to the more limited objective of private 
litigation and thereby to undermine the public rationale of THL. Indeed, in 
his criticism of THL, Samuel Baumgartner argues that settlement is particu-
larly ill-suited to enforcing and developing human rights norms, as the pro-
cess yields to the relative power of the parties, and more generally to “power 
politics” of governments, instead of adjudicating between principled legal 
arguments. Thus, in his view, the settlement of class actions “is one of the 
last steps along this path toward the lawsuit as a business deal.”50

One way to justify settlement of THL is pragmatic, as providing “some 
measure of justice,” a common understanding of the litigation, as reflected 
in the title of historian Michael Marrus’s book on THL.51 Even lawyers who 
participated in THL and have defended it against the critics present settle-
ment as a “second-best” solution, a necessary compromise given the difficul-
ties of reaching a normative judgment, decades after the events, in the courts 
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of a third party.52 Indeed, the questionable legitimacy of the American 
courts in judging the events that took place on European soil makes it prefer-
able to avoid substantive law decisions emanating from those courts. Fur-
thermore, it seems obvious that so many years after the acts, and in a com-
pletely different political regime, there would be no sense in reforming the 
defendant corporations. Hence, given the formidable legal obstacles stand-
ing in the way of the Holocaust litigation, the settlements apparently al-
lowed a more just resolution of the disputes.53 Under this view, settlement 
enabled compensation to be paid and an “imperfect justice” to be achieved, 
but was a lost opportunity to clarify and develop legal norms.54

The following discussion seeks to counter this negative view of the settle-
ment of THL. It is precisely because I agree with Baumgartner that the legal 
issues raised by the litigation are far from resolved in international law that I 
suggest that settlement offers an appropriate approach. I show that because 
the courts in THL relinquished their imperial role in favor of the dialogic, 
catalyst model described by Sturm, settlement of THL contributed—probably 
more successfully than would have been possible through adjudication—to 
the discovery of facts, the provision of an arena for public deliberation and 
participation, and the creation of public narratives on the basis of informa-
tion and analyses that had previously been lacking (to no small extent be-
cause of the limitations of criminal law vis-à-vis bureaucratic organizations). 
It was precisely the flexibility of settlement that allowed THL to fulfill impor-
tant public functions where international criminal law had failed.

Fact Finding

For six decades the involvement of private business in the crimes of the Third 
Reich has been shielded from legal investigation as well as from historical 
inquiry. THL helped uncover important information about corporate par-
ticipation in the Nazi crimes in two ways: First, the judge’s managerial pow-
ers, including extensive discovery powers under American federal civil pro-
cedure rules, triggered the disclosure of a large volume of historical data.55 
Second, the lawsuits led to the creation of historical commissions by both 
defendant corporations and European governments. Settlement was crucial 
to both of these developments.

As discussed in chapter 2, the main obstacle before the plaintiffs in the 
restitution litigation against Swiss banks was banking secrecy. The existence 
in American courts of broad and liberal rules of discovery allowed Judge Ed-
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ward R. Korman to pressure the defendants to reveal information by chastis-
ing the banks for failing to publish their lists of dormant accounts and by 
refusing to validate the settlement as fair according to the law until access to 
information required for a fair claims procedure was secured.56 Since the 
transnational aspects of the case obstructed the reliance on formal rules of 
discovery (the judge feared that an order for discovery would have forced 
Swiss banks to commit a crime in their country), settlement allowed the par-
ties to reach a type of discovery that was much broader than the one entailed 
by Swiss law, but restricted in American terms. As a result, a comprehensive 
audit carried out by the Volcker committee, appointed with the consent of 
all parties, discovered 36,000 relevant accounts.57 Thus, the judge’s far-
reaching procedural powers to supervise settlement negotiations and condi-
tion the approval of the settlement agreement enabled him to pressure the 
banks into overriding their secrecy policy and revealing at least some valu-
able information. In this sense, settlement gave the courts tools to incentiv-
ize the defendants to reveal information notwithstanding legal limitations 
on discovery in a transnational setting.58

Important information was also collected during the distribution phase. 
In the Swiss case, questionnaires were sent to approximately one million sur-
vivors and their families. These questionnaires sought to allow potential 
class members to express support for or opposition to the settlement, and 
they gathered information to assist the court in designing a fair scheme of 
allocation of the settlement funds. In the view of Professor Burt Neuborne, 
one of the counsels for the plaintiffs, a central reason for bringing the cases 
was “to speak to history—to build a historical record that could never be de-
nied.”59 And indeed, on the basis of the information gathered, the special 
master appointed by the court in the Swiss banks litigation prepared a distri-
bution plan that relied on, and in turn contributed to, the historical record.60 
While the plan provides an extensive review of existing historical research to 
determine the feasibility of holding an individualized claims process,61 it 
also reveals previously unpublished data. For example, the special master es-
tablished a list of German companies owning assets in Swiss entities in order 
to administer the distribution to the class of victims of slave labor who had 
worked for those German companies.

The settlement, and in particular the possibility of obtaining a legal re-
lease from future claims, also provided new incentives for Swiss corporations 
to acknowledge their use of slave labor during World War II and to contrib-
ute historical information.62 By relying on settlement, which offered the 
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promise of finality in the form of a release from future litigation, litigators 
managed to provide sufficient incentives for the banks and the Swiss govern-
ment to begin a serious audit and release some information.63 In fact, Judge 
Korman claims to have pushed for an individualized settlement distribution 
mechanism in order to contribute to the “historical record.”64

Finally, the settlement distribution stage also added to public informa-
tion by creating a record of short personal histories through the elaborate 
individualized claims programs established in relation to bank accounts. 
The Claims Resolution Tribunal set up in Zurich, under the direct supervi-
sion of the Brooklyn court, to adjudicate claims to the settlement funds re-
lated to bank accounts resolved more than 100,000 claims, while memorial-
izing every award in a written opinion, now publicly available on a website.65 
Each award contains information provided by the claimant, including the 
name of the account owners, a personal story about the owners followed by 
a brief explanation of family ties, and in some cases a description of the fam-
ily’s whereabouts during the war. According to Neuborne, “[t]he thousands 
of CRT opinions . . . constitute a priceless addition to the historical record.”66

Historical Narratives

One of the most interesting results of the legal pressure produced by THL 
and the promise of finality offered by settlement was the creation of a new 
model of historical research: historical commissions consisting of distin-
guished historians from various countries, with the mandate to investigate 
the accusations and produce a written report. These commissions were cre-
ated in the course of the litigation and some continued their work after set-
tlement had been reached. In the Swiss case, we saw that the Volcker com-
mittee, created by agreement of the parties, uncovered important 
information about dormant accounts. In addition, the Bergier commission 
was formed in Switzerland by the Swiss government in direct response to the 
lawsuits and offered a historical report detailing the Swiss banks’ collabora-
tion with German authorities as well as their deliberate failure to return as-
sets deposited with them by victims of the Holocaust.67 In the German litiga-
tion, German companies, many of which were not formally defendants in 
THL lawsuits, hired historians—in many cases, prestigious scholars such as 
Peter Hayes and Gerald Feldman—to investigate the company’s history un-
der the Third Reich. Some companies also promised continued public access 
to their archives.68 One effect of this move from judgment to settlement was 
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the privatization of history writing. While the commissioned histories 
(which will be discussed in chapter 8) raise the specter of corporations gain-
ing increasing power over the writing of history, the quality of the research 
produced is undeniable.69

It was not only historical research that benefited from the settlement, 
but also collective memory, as THL provoked public deliberation and trans-
formations in patterns of national collective memory. In Switzerland, the 
myth of neutrality fell apart with the banks scandal, and today the country’s 
cooperation with the Third Reich is the subject of public discourse.70 In Ger-
many, the sphere of responsibility was widened to include private businesses 
and civil society, which contributed to the more general process of recogniz-
ing the responsibility of indirect participants for the Nazi crimes.71 Accord-
ing to plaintiffs’ lawyer Deborah Sturman, in Germany

[t]he cases precipitated a nationwide discussion about the widespread use of 

slave labor during World War II (virtually every business and most farms had 

used slave labor), the practice of “Aryanization,” and, most profoundly, that 

“ordinary” Germans both participated in the development and execution of 

those policies and derived their benefits. That debate helped shatter the 

widely accepted myth that only a small number of senior Nazis bore respon-

sibility for the crimes of the Third Reich.72

Crucially, settlement served as a catalyst for the critique of established 
“collective memories” by providing the incentives for corporations and 
national governments to go beyond their legal duty and investigate their 
own past.

Democratic Deliberation

In transnational struggles for justice, the challenges of democratic participa-
tion are exacerbated, as the legal dispute often exceeds the boundaries of the 
nation-state, and there is no transnational arena providing the means of dem-
ocratic deliberation to those who are most affected by an issue. This was abun-
dantly clear with respect to victims of the Holocaust, who, as discussed in the 
previous chapter, were unable to affect the national legislation in Germany 
and Switzerland that shielded corporations from accountability for Nazi-era 
wrongdoing. This is also the case for the victims of multinational corpora-
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tions’ operations in developing countries today; they find themselves in a situ-
ation of a conflict of interest with their own countries, which encourage the 
entry of those corporations into their territory. International law has thus far 
failed to create a forum for democratic participation in the design of norms 
that would apply to multinational corporations in developing nations, and 
hence one of the only avenues of deliberation open to victims is civil litigation 
in the courts of a third party, through civil universal jurisdiction.

The venue chosen in THL, however, was not only U.S. courts, but the class 
action. This form of litigation has been characterized by critics as “wholesale” 
justice, precisely because it avoids meaningful participation by individual 
plaintiffs.73 It is therefore more challenging to argue that THL enabled demo-
cratic deliberation. Can a class action be thought of as a way to enhance victim 
participation? Alexandra Lahav answers affirmatively, explaining:

In class action litigation, the courts provide a forum for confrontation and 

later deliberation, first in the form of more stylized legal arguments in the 

courthouse, later through settlement negotiations, and finally through set-

tlement administration. The distribution itself is a result of a dialogue among 

parties who had difficulty reaching agreement, and is an example of the im-

portance of deliberation to lead to results that respect human autonomy, 

ideas of justice and legitimacy. The main way to give effect to dignitary and 

autonomy values is participation. In class action, direct participation in the 

course of the litigation is impossible. . . . What class actions offer is an oppor-

tunity to participate by speaking out in a fairness hearing.74

The Swiss and German cases in THL provide two different models of 
democratic deliberation through settlement. The Swiss case was filed as a 
class action under Rule 23(b)(3) of the Federal Rules of Civil Procedure, and 
both negotiations and settlement distribution were supervised by the court. 
In contrast, the German negotiations were removed from the courts and 
managed by diplomats in a relatively informal process, the German corpora-
tions and German state insisting on a political solution to avoid an Ameri-
can court procedure and the continued supervision by an American judge.

Shifting the discussion from the question of “whether or not to settle?” 
to “what kind of settlement?” and comparing the judicial track created in 
the Swiss case with the out-of-court track created in the German case reveals 
important differences in the participation process offered by the two cases. 
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The Swiss and German settlement negotiation and distribution processes 
will be explored in more depth in chapter 5. For our purposes here, suffice it 
to say that the comparison suggests that settlements closely supervised by 
courts and following formal procedures, as in the Swiss case, can provide 
meaningful avenues for participation by victims, defendants, interested 
states, and affected parties due to the transparency and due process require-
ments of court proceedings. The German settlement did not provide oppor-
tunities for the direct participation of victims in deliberation about compen-
sation.75 Their participation was not, however, prevented by the nature of 
settlement as such, but rather by the terms of the German settlement, and in 
particular the lack of third-party supervision of the settlement distribution 
process and the lack of sufficiently formal procedures. I therefore suggest 
that we should move beyond a wholesale critique of settlement as an institu-
tion and instead consider how and under what conditions settlement can 
actually encourage meaningful participation by victims and a reasoned dia-
logue between the parties.

Norm Creation

The harshest criticism of settlement in the context of THL is that it precluded 
the elaboration of a much-needed normative framework regarding the re-
sponsibility of a business corporation for participation in atrocities. As ar-
gued in chapter 1, international criminal law after World War II managed to 
develop a system of norms dealing with the personal responsibility of state 
officials, while overcoming the obstacles posed by national sovereignty and 
compliance with superior orders. But this left unaddressed the responsibility 
of indirect participants in the crimes: corporations that operated for profit, 
often within a system of pressure and coercion, using forced labor and slav-
ery, and funding the Nazi’s criminal apparatus through bank loans. The ra-
tionale for turning to civil litigation was to pierce the “shield” protecting 
businesses from liability. Instead of a principled judgment clarifying the lia-
bility of the business corporation for its collaboration with the crimes of a 
political regime, though, the litigation ended in settlement. It therefore ap-
pears as if normative clarification of corporate responsibility has once again 
been eluded.

This result is to be expected, as corporate defendants often choose to stra-
tegically settle in order to prevent the development of adverse norms.76 As 
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argued by Sturm, however, the expectation that the courts would produce 
unequivocal, comprehensive, and clear norms is an unrealistic and some-
times undesirable objective. Instead of the “imperialist,” top-down imposi-
tion of norms, she suggests that structural reform litigation should aim for 
the contextualized fashioning of norms through cooperation and continu-
ous dialogue between the parties and the judge. This understanding of nor-
mativity is particularly appropriate in transnational disputes, where parties 
often share few assumptions as to how, where, and by whom disputes should 
be resolved.77 Therefore, while settlement of THL may not have generated a 
clearly and precisely defined norm of corporate accountability, it did provide 
creative ways of fashioning a mode of corporate accountability that reflects 
the complexity of corporate involvement in atrocities.

A monetary settlement can also offer a fitting way to make corporations 
internalize responsibility, by “speaking the language” they understand, 
while at the same time allowing the burden of liability to be shared with the 
state. For example, as will be discussed in chapter 5, in Germany, the state 
contributed more than 50 percent of the German companies’ monetary set-
tlement. Likewise, in 1997 Switzerland’s central bank, together with the de-
fendant banks and a pool of Swiss companies, contributed to the Humani-
tarian Fund for the Victims of the Holocaust, a separate fund from the one 
ultimately established by settlement.78 The spreading of the financial bur-
den of legal liability reflects the collaboration and shared responsibility be-
tween the state and large sectors of the economy. This cooperation was made 
possible by the monetary character of the remedy, but also by the fact that 
there was no judgment expressly assigning legal responsibility to the specific 
defendants in the litigation.79

Thus, in THL, settlement provided the conditions for a more “tailored” 
response to bureaucratic wrongdoing by distributing the burden between 
corporations and the state, reinforcing Menkel-Meadow’s claim that settle-
ment can realize a more substantive justice than adjudication because it is 
free from the need to fit complex situations into narrow legal categories.

While the unprecedented sums paid in settlement made the goal of repa-
ration particularly salient, the lawsuits also brought about a certain reform 
of the corporate culture of the defendants. As we have seen, both the Ger-
man corporations and the Swiss banks constantly denied having any le-
gal—as opposed to moral—responsibility.80 Nonetheless, upon reaching a 
monetary settlement, the German defendants, as well as many corporations 
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that were not defendants, were willing to open their archives for investiga-
tion, to hire historians, and to publish the results of these historical inqui-
ries. Similarly, the Swiss banks, under judicial pressure, agreed to extensive 
audits. While these activities are certainly focused on the past (the discovery 
of facts), they represent a significant shift in the European understanding of 
the business corporation’s position in the face of human rights abuses. Thus 
the very fact that settlement was not limited to the legal categories of the 
claim or to the measures available to courts enabled participants to design 
creative procedures, tailored to the dispute and appropriated by the partici-
pants as their own.

While the class action targeted the corporation as an organization, set-
tlement allowed the plaintiffs to “pierce the veil” of the corporation. Pat-
terns of responsibility within the organization were exposed during the liti-
gation and analyzed in depth in the organizational history produced by 
historical commissions. As will be described in chapter 8, historians commis-
sioned by the defendants as a result of the litigation explored the internal 
dynamics of corporations, focusing on individual managers and their re-
sponsibility for a corporation’s acts. It was the very lack of a legal decision 
and the promise of finality that laid the ground for the production of these 
new historical narratives. Of course, the corporations’ attitude can be ex-
plained as cold economic calculation, as it is less costly to research one’s his-
tory after settlement has been reached. Yet the “moral” responsibility em-
braced by the German corporations was much broader than legal liability 
and led to extensive self-investigation, which from a historical and norma-
tive perspective represents a substantial advance.

Our discussion of the public value of THL must address a final and press-
ing question: What was the normative value of THL? Did it function as a de 
facto precedent for other Holocaust-related litigation? Did it help in subse-
quent claims seeking transnational corporate accountability? Or, to the con-
trary, did it prevent the creation of a useful precedent?

As we saw earlier in the chapter, settlements carry precedential value for 
subsequent cases. Such dynamics were observed in THL, where the settle-
ment reached with the Swiss banks encouraged the filing of claims against 
German corporations and the settlement of the German case.81 THL also 
served as an “inspiring precedent” for other Holocaust-era litigation outside 
the United States, with civil lawsuits filed by victims of deportation and/or 
forced labor in France, Italy, and Greece.82 As in the American case, these 
lawsuits were filed to promote public values in addition to and beyond the 
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traditional objectives of civil litigation of seeking compensation and resolv-
ing disputes.

Although the defendant corporations attempted to undermine any prec-
edential value to the litigation by presenting their payment as purely “hu-
manitarian,” my analysis of the processual innovations in THL suggests that 
the settlement has contributed to the elaboration of a significant, if not as 
yet clearly defined, norm of corporate responsibility for profiting from atroc-
ities and collaborating with the state. As will be further explored in chapter 
6, some of the legal presumptions and other devices used in the settlement 
distribution process were perceived by the defendants as affirming their re-
sponsibility, and these triggered their opposition even though they did not 
affect the corporations’ overall financial liability. The defendants’ response 
confirms the view that settlement distribution processes can fulfill expres-
sive purposes similar to a court judgment.

Conclusion

This chapter attempted to change the prevailing understanding of the settle-
ment of THL as betrayal of justice to the victims of the Holocaust and a 
missed opportunity to elaborate a norm of corporate responsibility. Relying 
on the American legacy of structural reform, the Holocaust litigation at-
tempted to harness civil class action in the struggle against corporate abuses 
of human rights. In this respect, one of the more important innovations of 
the litigation was the use of the settlement mechanism as a way to create a 
democratic forum for deliberation between groups of victims and multina-
tional corporations, and as a trigger for historical self-examination by the 
corporate defendants. A consideration of contemporary writings on the 
public value of settlement, along with Strum’s pluralist reformulation of 
structural reform litigation, allowed me to change the inquiry from the issue 
of norm to the issue of process—from the question of “whether or not to 
settle?” to “what kind of settlement?”—and address pressing questions of ac-
countability and participation.

Obviously, there remain questions concerning the representativeness of 
THL vis-à-vis the general class of civil suits and human rights litigation. Fur-
ther theorization is required to define the underlying conditions that would 
enhance the public function of settlements, while acknowledging the public 
role of settlements draws attention to potential normative ramifications re-
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garding their regulation and supervision. I leave these issues for future dis-
cussion, though the following chapters are suggestive of some of the answers 
to these questions. My contention here is more limited: I argue that it is high 
time we abandon the public/private all-or-nothing approach to settlement 
and direct our attention to designing mechanisms that are fair, participa-
tive, and apt to fulfill important public functions such as deliberation, fact 
finding, and the production of public narratives.
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Chapter 4

Transnational Litigation and the  
Legitimacy of Domestic Courts

The issue of settlement, discussed in the previous chapter, was one of the two 
principal lines of criticism leveled against THL. The second, which will be 
discussed here, related to the transnational dimensions of the litigation and 
the legitimacy of American courts to manage these claims.1

The issue of whether courts are a proper and legitimate arena for resolv-
ing politically charged questions was the subject of much debate in the 
United States from the 1950s in connection with civil rights litigation. Brown 
v. Board of Education, where courts engaged in broad legal reform to address 
racial inequality, was greeted by questions about the legitimacy of courts to 
undertake such a political role. In fact, the criticism of the judicial activism 
of the Warren court—the U.S. Supreme Court between 1953 and 1969, when 
Earl Warren served as chief justice—centered precisely on this question of 
legitimacy. The theory of structural reform litigation was designed to address 
the problem of court legitimacy against claims that the new powers adopted 
by the federal courts intrude on the authority of the executive branch and 
the legislature2 and violate principles of state sovereignty by requiring local 
officials to relinquish management to a federal judge.3 Responding to the 
critics, advocates argued that such litigation seeks to eliminate the threat to 
basic values of the Constitution posed by the conditions created by large-
scale bureaucratic organizations. These constitutional objectives, argued 
Fiss, justified the activist role undertaken by the court, which included ex-
tensive powers of judicial review and ongoing involvement in reforming the 
defendant bureaucracy.4

In previous chapters I suggested that, due to the group structure of the 
litigation and the aim of addressing the responsibility of bureaucratic organi-
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zations, THL could be read as a form of structural reform litigation. I argued 
that some departures of THL from the classic model of structural reform, such 
as that THL targeted private and not state bureaucracies, are not material, 
while others, such as settlement, correspond to the pluralist reformulation of 
structural reform offered by Susan Sturm. But even if we accept my justifica-
tions for these departures from the structural reform model, we must face the 
fact that in THL the courts’ legitimacy crisis was more profound than in the 
civil rights cases. In THL, American courts were asked to address injustice be-
yond the borders of the United States, in the absence of agreed-upon judicial 
institutions and norms to resolve claims of corporate wrongdoing. Moreover, 
the courts’ questionable legitimacy in THL was not only linked to judicial 
activism but also perceived as a question of national identity, since the pro-
ceedings were seen as an imposition of American culture.

In examining the legitimacy of U.S. courts to serve as a forum for THL, I 
adopt the approach to transnational legal theory expounded by Peer Zum-
bansen. Many scholars have argued that globalization creates new problems 
of democratic deficit, pointing to the mismatch between political institu-
tions, which remain primarily state-based, and the new transnational legal 
order (or chaos).5 Zumbansen, however, does not subscribe to the widely 
held view that globalization creates a unique crisis for law, since law in do-
mestic contexts has for decades faced similar challenges to its democratic 
legitimacy. Instead of thinking in terms of a new transnational legal theory, 
he suggests viewing “the alleged crisis of law and legal regulation, whether 
depicted as a loss of state sovereignty or as a problem of lacking (democratic, 
political) accountability and legitimacy in the global context, .  .  . as a par-
ticular amplification of a problem with law that has long been coming.”6 An 
awareness of continuity in worries about the legitimacy of courts’ creative 
intervention to protect human rights from violations by hybrid bureaucratic 
organizations can help us relativize the novelty presented by transnational 
law and prompt us to consider scholarship developed in the domestic con-
text. Similarly, in this chapter I show that the question of court legitimacy in 
transnational litigation raises questions similar to those raised with respect 
to structural reform litigation, although in a different and more complex 
global constellation.7

The parallels between domestic and transnational litigation of rights 
abuses were clearly understood by Harold Koh when he expounded his the-
ory of transnational public law litigation in 1991. Like Fiss in the domestic 
context, Koh elaborated his theory both to describe and justify the new role 
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adopted by U.S. courts, this time in international human rights litigation 
often brought under the Alien Tort Statute after Filártiga.8 As with its domes-
tic counterpart, transnational public law litigation is intended “to vindicate 
public rights and values through judicial remedies . . . often with the goal of 
provoking institutional reform.”9

Yet Koh appears to recognize that a simple analogy with domestic litiga-
tion is insufficient. To resolve the thorny question of the legitimacy of U.S. 
courts to exercise universal jurisdiction, Koh invokes “universally” agreed-
upon international norms such as the prohibition of torture and crimes 
against humanity. In addition, Koh offers a pluralist account similar to 
Sturm’s pluralist reformulation of structural reform. In this view, domestic 
courts are only one among a number of agents in a decentralized system of 
international norm elaboration.

Koh’s theory goes a long way in helping to understand THL, including 
the transnational structure of the claims and parties and the turn to the do-
mestic courts of the United States—a jurisdiction largely foreign to the 
claims—the public law rationale of a transnational civil lawsuit, and the po-
tential legitimacy of settlement as a form of transnational legal-political dia-
logue. At the same time, the Holocaust litigation reveals a number of weak-
nesses in Koh’s theory as it relates to corporate defendants. I argue that 
because Koh attempts to provide legitimacy to transnational public law liti-
gation through clear and widely accepted international norms, his model 
fails to account for the particular challenges posed by corporate wrongdo-
ing. For the same reason, his theory is unable to address the normative un-
certainty characterizing many transnational struggles for justice, and the 
struggle for corporate accountability in particular. I therefore advocate a 
sharper shift away from norms and toward process. After making these theo-
retical moves, I offer in the next chapter a new process-oriented approach to 
corporate liability for human rights violations, drawing on Nancy Fraser’s 
theory of abnormal justice and a comparison of the German and Swiss cases 
within THL.

Legitimacy and the Theory of  
Transnational Public Law Litigation

Like its domestic counterpart, transnational human rights litigation in U.S. 
courts posed questions about the legitimacy of courts to take on a political 
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role. Koh points to concerns about the separation of powers within the U.S. 
government—that courts are infringing on the U.S. executive’s manage-
ment of foreign affairs—and about the judiciary’s competence to adjudicate 
complex questions of foreign affairs.10 These two concerns echo the separa-
tion of powers/federalism and judicial competence critique of domestic pub-
lic law litigation, taken to a transnational level.

Because of its transnational character, however, Koh recognizes that this 
type of litigation raises a third, additional concern: comity, or respect for for-
eign states’ legislative, executive, and judicial acts in their own territories.11 
While Koh uses the legal term “comity,” he must have been aware that trans-
national human rights litigation triggers a broader set of related concerns, 
including the charge that this form of litigation is an imposition of Ameri-
can legal culture on other societies. This can be the case even where domestic 
courts of another country, under the threat of transnational litigation, end 
up adjudicating the case. Vivian Curran has described how the descendants 
of Jewish victims of deportation in Nazi-occupied France invoked the threat 
of transnational litigation in U.S. courts to convince a French court to allow 
their lawsuit against the French state and national railway company to pro-
ceed.12 This American-inspired use of civil litigation to address an issue of 
public and historical importance was widely criticized among the French 
public, lawyers, and scholars, not merely out of nationalist pride but because 
it conflicted with the traditional understanding in France of the “central role 
of the French state in formulating national positions and transmitting them 
through the criminal court trial process.”13 The resistance to transnational 
human rights litigation thus reflects not only a resistance to perceived in-
fringements of sovereignty, but also a much more profound cultural crisis. 
Similar concerns for sovereignty and identity were raised with vehemence by 
the Swiss and German defendants and states in THL.

International Norms and U.S. Court Legitimacy

To address these concerns, Koh adopts a number of strategies. First, he argues 
that transnational public law litigation is not a new phenomenon, but fits 
within a long tradition in American courts of viewing international law as 
an integral part of domestic law. This tradition predates the middle to late 
nineteenth-century dualist distinction between international and domestic 
law and was reaffirmed in 1946 at Nuremberg and Tokyo. He also points out 
that transnational public law litigation draws on the tradition of domestic 
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public law litigation, which established itself in the twentieth century in the 
United States.14 Locating transnational public law litigation in American ju-
dicial traditions allows Koh to dismiss concerns about judicial competence. 
Courts, he argues, have experience in deciding complex questions of inter-
national law, including customary international law, and have developed, 
especially in transnational commercial cases, rules of procedure such as rules 
of service and jurisdiction that can “screen out untriable transnational pub-
lic suits before they reached the merits.”15

The appeal to American tradition may also be meant to reassure conser-
vative critics worried about the separation of powers in the American gov-
ernment, but it does not address the heart of these critics’ concerns. Neither 
does it address foreign sovereignty and cultural identity concerns; to the 
contrary. In order to deal with both sets of objections, Koh relies on the uni-
versally accepted character of the international norms litigated in transna-
tional public law litigation. Indeed, the articulation of clear values upon 
which there is consensus (for example, “the international human rights 
norm against [enforced] disappearance”)16 is integral to Koh’s vision of trans-
national public law litigation. Universal norms address, first and foremost, 
concerns for comity. According to Koh, “in exercising their reviewing func-
tion both Congress and appellate judges should recall Nuremburg and be 
skeptical of overblown claims of foreign sovereignty. After all, they should 
ask, if courts can now adjudicate foreign sovereign responsibility for breach 
of garden-variety contracts, why not torture?”17 Where the litigated norms 
are universally accepted, their enforcement in U.S. courts is also less likely to 
appear like cultural imperialism.

Koh uses this argument about international norms and comity to base a 
rebuttal of the separation of powers critique. For Koh, the political question 
doctrine, which prevents courts from adjudicating a case assigned by the 
U.S. Constitution to the political branches, should rarely be invoked in 
transnational public lawsuits “except in those cases where there is so little 
consensus about the international rules at issue that there is literally no law 
for the court to apply.”18 According to this logic, where the relevant interna-
tional norms are the subject of wide international consensus, U.S. courts 
cannot be said to be infringing on the executive branch of the United States, 
since they are not really intervening in other countries’ affairs and by exten-
sion in U.S. foreign affairs. The reliance upon and articulation of clear norms 
situates courts in transnational public law litigation in a position similar to 
Fiss’s structural reform judge; that is, the court’s legitimacy is preserved or 
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protected in both structural reform and transnational public law litigation 
by the fact that the court’s authority derives from fundamental (or founda-
tional) legal principles.

A Dialogical Model of Norm Elaboration

In the domestic realm of civil rights litigation, Brown and its progeny sought 
to dismantle de jure segregation by the state. It is likely that the clarity of the 
equality principle in this context, combined with the need for the judiciary 
to articulate a clear legal principle for the political branches and the public, 
led Fiss to prioritize the normative role of the court in the liability phase. As 
we saw, Sturm acknowledges this historical state of affairs—in which segre-
gation was sanctioned by state law—but proposes revising the structural re-
form model to address the more subtle and complicated forms of racial dis-
crimination in the post-Brown era.19 Her solution is a contextual approach to 
structural reform. Instead of Fiss’s “imperial” judge, the judge is to be under-
stood as a “catalyst” judge, providing incentives for the parties not only to 
investigate human rights violations by the organization, but also to offer in-
terpretations of the value of equality in the specific organizational context 
in which the violation occurred.

In the previous chapter I argued that this reformulation of structural re-
form allows us to see how settlement can sometimes be preferable to a judi-
cial decision because it can enhance norm articulation through dialogue 
among judge and parties. This dialogic quality also bolsters the court’s le-
gitimacy, for its intervention is less coercive than in the classic structural re-
form model and hence raises fewer concerns about the court’s ability to re-
structure an institution.20 In fact, a similar shift of structural reform from 
command-and-control injunctive regulation to “experimentalist” interven-
tion has been identified by scholars who praise the reduced risks to the 
court’s legitimacy.21 Most importantly, a pluralist reformulation allows us to 
expand the role of structural reform to areas of legal uncertainty, which is of 
particular importance when we address corporate defendants.

Koh’s theory attempted to deal with legitimacy concerns by making a 
similar move toward a dialogic-pluralist reformulation of civil litigation. If, 
like Fiss, Koh relies extensively on higher-norm elaboration to legitimate a 
new judicial role, he offers a much more functional approach that empha-
sizes process and takes into account actual outcomes. Because the ultimate 
purpose of transnational litigation is for domestic legal systems to internal-
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ize international legal norms, the court should encourage dialogue among 
the various stakeholders (state and private) and understand its role as facili-
tator of norm elaboration rather than as last instance norm enunciator.22

According to Koh, transnational public law litigation has five defining 
features:

(1) a transnational party structure, in which states and non-state entities equally 

participate; (2) a transnational claim structure, in which violations of domestic 

and international private and public law are all alleged in a single action; (3) 

a prospective focus, fixed as much upon obtaining judicial declaration of trans-

national norms as upon resolving past disputes; (4) the litigants’ strategic 

awareness of the transportability of those norms to other domestic and interna-

tional fora for use in judicial interpretation or political bargaining; and (5) a 

subsequent process of institutional dialogue among various domestic and in-

ternational, judicial and political fora to achieve ultimate settlement.23

This blurring of legal boundaries is related to the model’s dialogical quality, 
what Koh describes as “‘dialectical legal interactions’ among . . . law declaring 
fora.”24 The model endorses the legal pluralism of the New Haven School of 
International Law, accepting domestic courts—and not only international 
institutions—as legitimate sources for the interpretation and development of 
international law.25 Furthermore, with respect to a particular dispute, it may 
be difficult to enforce a judgment from a domestic court in another country. 
Accordingly, ultimate resolution of the litigation often requires a political so-
lution that must be negotiated by and between the various parties and na-
tions involved. Though the legal decision is crucial in that it establishes 
norms, for Koh it is only one step in a broader political process in which the 
dispute will be settled and the declared norms thereby internalized.26

This pluralist understanding of norm elaboration in transnational litiga-
tion bears some resemblance to Sturm’s pluralist reformulation of structural 
reform, both descriptively, as an account of actual practices, and norma-
tively, as a feature that increases the legitimacy of the litigation by reducing 
the court’s imperialism. It also alleviates the problem of cultural imperial-
ism, for in Koh’s account nothing in the model requires it to be confined to 
U.S. courts.27

We saw that a significant criticism of THL is that the litigation was noth-
ing more than an attempt to coerce a settlement at an opportune political 
moment. Koh’s theory of transnational public law litigation can provide an 
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answer to this worry. It explains the “political” aspects of THL as reflecting 
the dialogic character of that litigation and as instrumental to solving the 
enforcement problems associated with domestic judgments in international 
civil litigation. Though Koh does not address settlement in his discussion of 
norm enunciation, the dialogic character of the model nevertheless pro-
vides additional justification for settlement in the context of THL: “In the 
end, like all litigation, transnational public law litigation is a development 
whose success should be measured not by favorable judgments, but by prac-
tical results: the norms declared, the political pressure generated, the illegal 
government practices abated, and the innocent lives saved.”28

From this perspective, THL can be favorably contrasted with the ATS 
class action against former Filipino ruler Ferdinand Marcos. In that case, lia-
bility was clearly established by the court in a landmark decision hailed for 
elaborating norms of international law.29 Yet the class has spent decades liti-
gating enforcement, which shows the difficulty of obtaining a judgment 
without the involvement or support of the political process.30 Though this 
enforcement problem is specific to transnational litigation, it is similar to 
the problem of enforcement encountered in classic structural reform. As ar-
gued by Sturm, making the defendants active participants in the process in-
creases their willingness to internalize the result.

By moving beyond the public/private law and international/domestic 
law dichotomies, Koh’s model makes an important theoretical contribution 
that can explain aspects of the transnational Holocaust litigation that di-
verge from traditional structural reform litigation. These include the reli-
ance on public international law norms alongside the private law of con-
tracts, tort, and restitution; the combination of private litigators alongside 
state officials; and the use of domestic courts to address violations of public 
international law. The model fails, however, to explain the centrality of set-
tlement in THL. If adjudication is not central to Koh’s model, explicit norm 
elaboration is.31 The ultimate objective of the process is for states to form and 
internalize norms of international law. Yet THL, though it fulfilled impor-
tant public functions, lacks, due to settlement, the explicit elaboration of a 
clear and precise norm of corporate liability for involvement in human 
rights violations. I contend that the case of THL, although illuminated by 
Koh’s theory, also suggests insufficiencies in the theory, especially as it re-
lates to corporate defendants. Specifically, because Koh attempts to provide 
legitimacy to transnational public law litigation through clear and widely 
accepted norms, his theory is unable to address the normative uncertainty 
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characterizing many transnational struggles for justice, in particular the 
struggle for corporate accountability.

Toward a Pluralist Theory of Transnational  
Public Law Litigation

While the theory of transnational public law litigation is arguably the most 
sophisticated theoretical model of transnational corporate liability elabo-
rated to date,32 the case of THL demonstrates that it fails to address the par-
ticular challenges posed by corporate wrongdoing. First, the theory does not 
take into consideration the group structure of the litigation; that is, Koh 
does not specifically account for the role of the class action in enabling hu-
man rights litigation such as THL. It is significant in this respect that in draw-
ing on domestic models of public law litigation, Koh refers to the writing of 
Abraham Chayes rather than Fiss, thus losing the special focus on bureau-
cratic responsibility and the need to offer bureaucratic solutions, such as 
class actions, to bureaucratic wrongdoing.33 Second, the model’s heavy reli-
ance on the elaboration of clear norms, in particular the universal norms of 
international (human rights) law, is unsuited to addressing the normative 
uncertainty characterizing issues of transnational corporate liability.

The centrality of norms in the theory of transnational adjudication un-
dermines our ability to understand the difficulties standing in the way of 
imposing accountability on multinational corporations. It also blinds us to 
the creative ways in which THL sought to address these difficulties by ex-
perimenting with the class action process. The differences between THL and 
Koh’s theory suggest the need for even more pluralism in the theory of trans-
national public law litigation. In particular, I contend that process and not 
only substantive law should stand at the center of the theory. In other words, 
I move from a model of hard law to soft law to address human rights viola-
tions by bureaucratic organizations.

Just as Fiss’s focus on constitutional values led him to sharply distin-
guish between the liability and remedial phases, Koh’s focus on interna-
tional norms obscures the distinctive significance of procedure. According 
to Koh, transnational public law litigation is only the “judicial face” of 
“Transnational Legal Process,” “the transubstantive process whereby states 
and other transnational private actors use the blend of domestic and inter-
national legal process to internalize international legal norms into substan-
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tive domestic law.”34 The theory of transnational public law litigation, how-
ever, remains oriented toward the elaboration and internalization of norms 
of international law. Thus, Koh treats the question of the nature of the de-
fendant as one of mere procedure, distinct from and auxiliary to the norm 
of international law prohibiting human rights violations.35 Similarly, class 
actions are treated as a mere variation on the party structure of the litiga-
tion. This marginalization of procedure is surprising given Koh’s process-
oriented pluralism, and it is best understood in my view as a response to the 
profound legitimacy concerns of a controversial form of litigation. By turn-
ing the specificities of corporate responsibility into a merely procedural 
matter distinct from the universally accepted norms that form the heart of 
the litigation, Koh evades the charge of judicial activism in an area of high 
normative uncertainty.

This distinction allows Koh to turn to well-accepted norms of interna-
tional criminal law, such as the prohibition of crimes against humanity and 
slavery. The question of whether these norms apply to corporations is cate-
gorized as a procedural question, which can thus legitimately be determined 
by a court and does not require the identification of a substantive interna-
tional law norm of corporate liability. According to Koh, requiring explicit 
recognition of corporate responsibility in international law would under-
mine the norms themselves, as such an approach would allow states to avoid 
responsibility by transferring functions and powers to private corpora-
tions.36 The problem with this approach is that it fails to account for the spe-
cial characteristics of corporate involvement in human rights violations via 
their complicity with state action, which is often motivated by profit con-
cerns and not ideology. Moreover, it ignores the way changes in party struc-
ture (such as in class action) can alter the norms themselves, since these pro-
cedural changes lead to new applications and extensions of the norms.37 In 
short, such a view does not account for the dialectic between norm and pro-
cedure and hence lacks tools to analyze the normative implications of ex-
panding transnational law to corporate defendants through the use of trans-
national class actions litigation.

Reading THL in light of Sturm’s pluralist reformulation of structural re-
form strongly suggests that there is no clear distinction between norms and 
process. Procedure in THL was tailored to address the corporate defendants 
and in particular to address the democratic deficit in relation to multina-
tional corporations. The following chapters, which investigate the novel 
process created in THL, show that THL encompassed much more than the 
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transfer of billions of dollars through settlements; it also involved the cre-
ation of a participatory forum for addressing corporate responsibility. This 
included the encounter and negotiations among corporations, victims, law-
yers, diplomats, and community organizations; the administrative appara-
tus, which grew out of the slave and forced labor class actions; and the distri-
bution process that prompted and in turn relied on victim questionnaires 
and historical research produced out of court in the Swiss banks case. The 
focus of Koh’s theory on consensual norms obscures the democratic value of 
these creative procedures, which offered a way to overcome the impunity of 
private corporations. Understanding the specific challenge to democracy 
posed by multinational corporations enables us to see in legal process some-
thing other than a tool for the application of norms. It leads us to ask a dif-
ferent question: how can a legal process help create a participatory forum to 
compensate for the democratic deficit produced by the conditions of multi-
national corporations under globalization?

THL also suggests that the search for consensual norms of corporate re-
sponsibility is elusive. How were corporate entities to act when their employ-
ees were conscripted into the army and the remaining civilian labor market 
was composed largely of slave and forced laborers? What should insurance 
companies and banks have done when numerous business opportunities 
presented themselves as a result of the persecution of Jewish citizens by the 
state? And what was the responsibility of corporations that just “did busi-
ness” with a criminal regime? We would be hard pressed to find consensual 
norms on the complex issue of the responsibility of economic “enablers,” 
especially when the responsibility for the firms’ actions is intertwined with 
political actions of a corrupt state.38 To the extent that transnational public 
law litigation sanctions litigation only where the predicate of a clear, con-
sensual norm is involved, it directs victims of corporate misconduct to the 
political branches that have already failed them.

If THL relies on the legacies of structural reform and transnational public 
law litigation, yet lacks these models’ authoritative norms—constitutional 
principles and international norms, respectively—from where can this pro-
cess draw its legitimacy? As further elaborated in the following chapter, I 
suggest that the justification for the turn to U.S. courts in THL lies in the 
participatory and contextualized nature of the process. I do not claim that 
THL constitutes a model that can simply be reproduced in future legal strug-
gles for corporate liability for human rights abuses. Rather, my detailed anal-
ysis of THL suggests that a robust theory of transnational corporate liability 
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should seek to harness domestic court procedures that reflect the bureau-
cratic nature of the wrongdoing, such as class action procedure. Such a the-
ory should emphasize meaningful participation by a wide range of stake-
holders and the need to contextualize the process so it can be adapted to the 
special issues raised by each case (such as in the Swiss case, the problem of 
access to information, and in the German case, concerns for German sover-
eignty). Following the catalyst conception of courts, THL suggests that class 
action settlement can provide the flexibility needed to allow the parties 
themselves to participate in designing the procedure, incentivize defen-
dants to contribute information, and help them internalize its results. At the 
same time, it points to the importance of placing this process under the con-
tinuous supervision of a court of law.
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Chapter 5

A Process-Oriented Approach to Corporate 
Liability for Human Rights Violations

In the previous chapter, I showed that Alien Tort Statute (ATS) litigation 
against corporations is usually seen as a procedural extension of the circle of 
defendants, with the goal of ending corporate impunity. This view is based 
on a sharp distinction between international law norms (such as the prohi-
bition of slavery and crimes against humanity) and procedure. But since this 
approach fails to address the specificities of corporate involvement in hu-
man rights abuses and in particular the lack of clear norms on corporate be-
havior, I suggested that instead of focusing exclusively on the norms pro-
moted by transnational litigation, we should understand that such litigation 
can also create a process correcting the democratic deficit at a global level.1 
This chapter will examine the procedural innovations developed in THL by 
comparing the two processes produced in the Swiss and German cases.2 I do 
not aim to offer a specific model or prescription for the design of transna-
tional litigation against corporations, but rather to critically assess to what 
extent THL succeeded in dealing with the democratic deficit in struggles for 
the accountability of giant corporations. Indeed, shifting attention to pro-
cess means that instead of examining cases for the norms they produced or 
failed to produce, we should explore the kinds of settlement that have been 
reached and develop theories enabling us to assess different types of process. 
THL offers a unique opportunity for analysis, as the Swiss and German cases 
developed two distinct paths within class action procedure to address simi-
lar problems of transnational corporate accountability.

The value of this approach becomes clearer when the question of corpo-
rate liability for human rights abuses is placed in the context of transnational 
struggles for justice. Political theorist Nancy Fraser has characterized these 
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struggles as situations of “abnormal justice,” in which there is no agreement 
about the very rules of the game.3 THL, which is emblematic of abnormal 
justice, constitutes a rich experiment for reflecting on and developing trans-
national modes of corporate accountability. Because it failed to produce a 
legal judgment, THL has been largely ignored by legal scholars, even though 
it is precisely the settlement of these lawsuits that allowed lawyers, politi-
cians, giant corporations, civil society organizations, and individual victims 
to come together to design deliberative forums and establish innovative 
mechanisms to resolve decades-old disputes, all the while enhancing his-
torical knowledge. Accordingly, this chapter elaborates on the theory of ab-
normal justice through the prism of THL by comparing the Swiss and Ger-
man cases along each of the nodes of “abnormality” identified by Fraser: the 
decision-making procedure (“how”), the definition of the parties (“who”), 
and the type of justice (“what”).

The Theory of Abnormal Justice

Globalization has often been described as creating a crisis for law.4 The mis-
match between our political institutions, which remain primarily state-
based, and the new transnational legal order poses serious questions of dem-
ocratic participation and legitimacy. To the familiar limitations of domestic 
democratic processes, such as the muting of minority voices and capture by 
special interest groups, is now added the fact that policy making at the global 
level erodes national sovereignty without offering significant venues for par-
ticipation by civil society. Moreover, the growing dependence on foreign 
capital has significantly increased the domestic political leverage enjoyed by 
private foreign corporations, which are not accountable to the citizenry.5 In 
this context, “partitioning political space along territorial lines” insulates 
“extra- and non-territorial powers,” such as multinational corporations, fi-
nancial markets, investment regimes, and the global media, from justice.6

It should therefore come as no surprise that contemporary justice claim-
ing seeks to expand traditional legal categories, for example by overcoming 
national-territorial limitations on jurisdiction and standing. As Nancy Fra-
ser has noted, “[n]o sooner do first-order disputes arise than they become 
overlain with meta-disputes over constitutive assumptions, concerning who 
counts and what is at stake. Not only substantive questions, but also the 
grammar of justice itself is up for grabs.”7
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There is no agreement over the “what” of justice, as cultural claims for rec-
ognition and political claims for representation now compete with distribu-
tive justice for the position of legitimate subject of claims.8 Furthermore, even 
among those who agree that the status quo is unjust, there is disagreement as 
to how to describe it: “Where one party perceives distributive injustice, an-
other sees status hierarchy, and still another political domination.”9 Neither is 
there any agreement over whose interest deserves consideration, as local-
communalist, transnational-regional, and global-cosmopolitan views of the 
“who” of justice challenge the established Westphalian frame. Finally, there is 
no agreement over the “how” of justice: what institution and decision-making 
procedure should be used to resolve questions of what and who. Democratic 
expectations challenge the prerogatives of states and elites to decide, as evi-
denced by civil society protests against international organizations.10 Thus the 
field of contestation has expanded, leading to a contestation of the very 
“grammar” of justice.

The theory of abnormal justice as elaborated by Fraser is useful for 
pointing to a heightened democratic deficit in the transnational era. As we 
saw in the previous chapter, in the U.S. domestic context, the class action 
is perceived as competing with the legislative process. In the transnational 
setting, the arguments against corporate liability under the ATS are often 
cast by conservatives in similar terms of an encroachment of politics by 
law, the taking of jurisdiction being portrayed as an infringement both of 
the separation of powers within the U.S. government and of foreign states’ 
sovereignty. Even progressive commentators saw the use of the class action 
in THL as a form of U.S. imperialism and the litigation’s settlement as a re-
flection of the triumph of power over law.11 The theory of abnormal justice 
suggests, however, that the domestic/transnational analogy is imperfect 
because, in contrast with the domestic context, transnationally we do not 
have even minimally functioning democratic institutions to provide an al-
ternative to the class action. In THL, there were no relevant international 
institutions, and, as we have seen, for more than sixty years Swiss and Ger-
man domestic law had proven incapable of addressing the victims’ claims. 
At the same time, by drawing attention to the nuances of process, Fraser 
encourages us to forsake the dichotomy of law versus politics, as well as 
simplistic accusations of imperialism, and try to understand whether a le-
gal mechanism can in fact be tailored to fulfill democratic values under 
conditions of globalization.12 This does not mean that the turn to U.S. 
courts is always legitimate or that the class action provides the best partici-
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patory mechanism to deal with the democratic deficit, as my analysis in 
the subsequent sections will reveal serious problems within THL. Rather, 
my point is to substantially reformulate the questions being asked about 
corporate accountability for human rights violations.

Having brought to light expansions in the field of contestation, Fraser 
points out that contestation itself cannot overcome injustice.13 She therefore 
attempts to outline the contours of a transnational justice system that would 
be self-reflexive and open to further expansion but have the institutional-
ized capacity for decision making. Thus her theory not only usefully maps 
disagreements about process by distinguishing between the who, what, and 
how of justice, but it also uses these three “nodes” to begin to sketch the 
contours of real-world solutions.

Fraser argues that resolving the democratic deficit manifest in disputes 
concerning the “how” of justice requires abjuring the presumption that 
states and private elites should determine the grammar of justice, with 
greater weight being given to opinions voiced in civil society. She recognizes, 
however, that civil society is not a representative forum and cannot produce 
binding decisions. Dialogue with civil society must therefore be comple-
mented with a formal institutional track with democratic institutions, rep-
resentative structures, and fair procedures, as well as the capacity to make 
decisions.14 But in the absence of elections, how does one evaluate the dem-
ocratic character of transnational litigation? This is where Fraser leaves off, 
and I turn to a number of legal scholars who have argued that we should 
consider due process guarantees as substitutes for the democratic values of 
individual participation, transparency, and accountability.15 In the third 
section I therefore assess THL’s democratic character in light of these due 
process parameters.

But precisely who should participate? Fraser rejects overly expansive no-
tions of standing such as those based on membership in humanity, for fail-
ing to distinguish between morally relevant relationships. She adopts in-
stead what she calls the “all-subjected principle,” according to which “all 
those who are subject to a given governance structure have moral standing as 
subjects of justice in relation to it.”16 This principle focuses exclusively on 
claimants, leaving aside the important question of the scope of responsibil-
ity, which I explore later. Moreover, even if we adopt her solution so that all 
those who were “subject to the coercive power” of the defendant corpora-
tions should have standing, the question remains whether, in addition to 
the aggregate interests of the victims (the “subjected”), some broader public 
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interest should be pursued. If THL, for instance, is a form of public litigation 
standing in for democratic processes, who is the relevant public? To whom 
does this lawsuit belong? There is no straightforward answer to this question 
with respect to the Holocaust, for which it can be argued that the relevant 
public is either the victims, the concerned states, or a broader global com-
munity.17 Below I therefore assess the Swiss and German cases for the extent 
to which they gave not only victims but also other publics what Fraser calls 
“a fair hearing.”18

As to the “what” of justice, Fraser urges us to allow all types of claims, 
provided they reflect “parity of participation” as an overarching normative 
principle. That is, claims may be formulated if they seek to dismantle obsta-
cles to participation on a par with others, whether these obstacles be eco-
nomic, cultural, or political.19 She does not, however, offer a solution to the 
problem she identified of differing interpretations even among those who 
see the status quo as unjust. This was apparent in THL, where conflicts arose 
as to whether the payments made in distribution of the settlement funds 
should promote a more corrective or distributive justice. The last section 
elaborates on the implications of different processual arrangements for the 
“what” of justice. In this sense, THL offers an opportunity not only to iden-
tify concrete applications of Fraser’s theory, but also to explore additional 
areas of disagreement and possible responses.

The Swiss and German Cases: Two Ways  
of Addressing Abnormal Justice Struggles

The central problem of THL was a democratic deficit in Fraser’s sense of a 
mismatch between the territorial boundaries of domestic politics and the 
transnational and nonterritorial character of actual power. As we saw in 
chapter 1, until the 1990s private corporations and their managers were 
rarely held criminally liable for their involvement in Nazi crimes. For de-
cades, victims’ demands for the return of bank accounts and compensation 
for forced and slave labor had been denied by the corporations. The govern-
ments of Germany and Switzerland had submitted to pressure from business 
in their respective countries to protect them from legal liability, and Western 
concerns with countering the Soviet bloc shielded Swiss and German corpo-
rations from scrutiny. The group of victims, for its part, was so geographi-
cally dispersed as to be lacking the political power to change the law.20 In 
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addition to legislative and political obstacles, the turn to domestic courts 
was futile due to the structural limitations of civil litigation in Europe.

In the absence of international institutions able to remedy the failings 
of domestic institutions, THL created a forum by combining the ATS, 
which provided universal civil jurisdiction for gross human rights viola-
tions, and the American class action, which levels the playing field by en-
abling aggregate litigation. In this sense, THL exemplifies the way global-
ization creates not only accountability gaps, but also new legal avenues to 
challenge power.21

In the ensuing encounter between corporations, victims, lawyers, diplo-
mats, and civil society organizations, all three parameters of justice were 
deeply disputed. As to the “how,” U.S. courts’ receptiveness to the litigation 
and the use of American class action procedure were perceived both in Swit-
zerland and Germany as affronts to their national sovereignty.22 Neither was 
there any consensus that these historic claims could properly form the sub-
ject of a legal dispute—the “what” of justice—in particular with respect to 
German corporations, which claimed until the end that they bore moral, 
not legal responsibility for their wartime use of slave and forced labor and 
invoked their lack of freedom under Nazi rule. In addition, the definition of 
the relevant parties—the “who”—was fluid. While the Swiss government re-
peatedly refused the U.S. government’s requests that it participate in the ne-
gotiations,23 the German government took the lead in the negotiations and 
then in the distribution of the settlement. In addition, defendant lawyers 
confronted, on the claimant side, not only plaintiff lawyers but also Jewish 
organizations and, in the German case, states representing former forced la-
borers. Yet in this highly unorthodox setting, abounding in disagreements 
over the very rules by which the claims could be brought and settled, THL 
resulted in a clear outcome—the agreement to pay huge sums of money in 
settlement—that was actually accepted and enforced by the parties.

Universal civil jurisdiction and class action procedure both reflect a pref-
erence in American legal culture for civil litigation over criminal law and ad-
ministrative regulation in addressing mass wrongdoing. Is the use of such an 
American legal mechanism legitimate with respect to a dispute concerning 
European corporations and many non-American victims? I argue that in 
THL, U.S. domestic legal institutions were transformed. Discovery was not 
ordered in the Swiss case, but used as a background threat to pressure Swiss 
banks to disclose information. Similarly, the German case was taken out of 
the hands of U.S. courts so as not to offend German sovereignty. As the re-
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mainder of this chapter will show, in both the Swiss and German cases, set-
tlement created a process flexible enough to allow the parties themselves to 
participate in designing the procedure. In this way, the peculiar American 
institution of the class action was able to serve as a transnational forum, 
leading the parties to accept its outcome as their own.

But if settlement opened avenues of participation for the European par-
ties involved in THL, transforming American legal institutions into a sui ge-
neris process, it did not resolve all the difficulties raised by the turn to private 
law. I discussed in the previous chapter how the use of civil litigation to ad-
dress issues of public importance conflicts with traditional understandings 
in Europe about the role of the state in defending the public interest. Focus-
ing on process recasts that problem in more precise terms. In criminal pros-
ecutions the public interest is pursued by the state. In civil litigation, there is 
no parallel filtering or controlling actor. The risk that private interests will 
dominate the litigation is especially present when the remedy sought is 
damages and entrepreneurial lawyers manage the lawsuit (in contrast to tra-
ditional structural reform litigation brought by public interest lawyers seek-
ing injunctive relief). And indeed there were a number of scandals in THL 
involving misconduct and fraud by the American lawyers.24 As we shall see, 
class action lawsuits also pose representation problems. The class action is 
thus a double-edged sword: it allows long-ignored victims to have their 
claims heard, but also risks promoting the private interests of lawyers or of a 
particular class of victims. In order to harness the benefits of the class action 
while avoiding its risks, questions of design become crucial. A comparison of 
the Swiss and German cases allows us to gain a better perspective on the pos-
sibilities of doing so.

Two Tracks for Abnormal Justice

As will be recalled, settlement of the Swiss case was supervised by a federal 
court in Brooklyn, while in the German case the settlement and distribution 
processes were removed from court. The difference between the processes in 
the Swiss and German cases may at first glance appear to be simply one of 
degree. In comparison with everyday domestic and even transnational liti-
gation, both cases involved much diplomacy. On closer examination, how-
ever, the choice between a court-centered and diplomatic-bureaucratic track 
turns out to have significant ramifications.

Each case can be roughly divided into two general stages: a first stage of 
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claim making and negotiation culminating in a settlement agreement, and 
a second stage of postsettlement distribution. In the Swiss case, the party 
structure was identical in both stages, consisting of what can be visualized as 
a triangle of plaintiffs, defendants, and court (figures 5.1 and 5.2). In the first 
stage, the plaintiffs (supported outside the court by Jewish organizations 
and American politicians) claimed, negotiated, and signed the settlement 
agreement with the defendants, under the supervision of the court. In the 
second stage, the victims filed claims before the distribution bodies set up by 
the court, such as the Claims Resolution Tribunal established in Zurich to 
adjudicate bank account claims, with the defendants being basically re-
moved from the picture once they had provided the global settlement 
amount, but occasionally challenging distribution decisions. Thus, in both 
stages there was a third party (the court) supervising the process.

In the German case, in contrast, the presettlement and distribution 
stages were structured in sharply contrasting ways (figures 5.3 and 5.4). The 
presettlement stage also had a roughly triangular structure, with Jewish or-
ganizations, states with large populations of former forced laborers, and 
plaintiff lawyers on the claimant side facing defendant lawyers, the industry 
representatives, and the German state on the defendant side, under the su-
pervision of American diplomats at the apex of the triangle. In the distribu-
tion stage, however, the victims filed claims before the organizations with 
whom the German Foundation set up to distribute the settlement had con-
tracted for this purpose, with almost no outside supervision.25

In the Swiss case, because the body at the apex of the triangle was a court, 
the procedures employed in both the presettlement and the postsettlement 
stages—namely, the procedures under Rule 23(b)(3) of the Federal Rules of 
Civil Procedure—were formal; that is, they followed precise rules, were subject 
to requirements of transparency, and were appealable. In the German case, the 
American diplomats played a role similar to that played by the court in the 
Swiss case, mediating the dispute, pushing the parties to settle, and attempt-
ing to ensure that the settlement amount reached a reasonable minimum.26 In 
this first stage of the German case, however, the settlement negotiations did 
not have to follow formal processes, such as the holding of a public hearing on 
the fairness of the settlement agreement. Characterizing the federal rules of 
class action procedure as formal might sound surprising since in the American 
domestic context, due to reduced individual participation, class action proce-
dure has been criticized for being too informal.27 Nonetheless, in the transna-
tional context of corporate liability for human rights violations, where there 
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are no relevant institutions and procedures and where nonlegal measures are 
the default position, class action procedures become the more formal alterna-
tive. How did these structural and procedural differences between the Swiss 
and German cases affect the grammar of justice?

How: Decision-Making Procedures:  
Democracy versus Efficiency?

In her attempt to solve disagreements over the “how” of justice, Fraser rec-
ommends combining democracy and efficiency in procedure. Turning to le-
gal scholarship on global administrative law, I suggest using the due process 
criteria of transparency, participation, accountability, and representation to 
examine the democratic character of each track with respect to both victims 
and other constituencies.28

Democracy

To what extent did the process in the Swiss and German cases promote dem-
ocratic values?

The Swiss Case

As mentioned, the Swiss case was filed as a class action under Rule 23(b)(3) of 
the Federal Rules of Civil Procedure, which grants putative class members 
the right to opt out of the class, leaving them free to pursue their individual 
claims separately. As a result, the victims in the Swiss case benefited from the 
procedural safeguards accorded such class actions. Transparency was pro-
vided through a massive worldwide outreach program, in compliance with 
the federal rules requiring that notice of the terms of the settlement be given 
to each class member. The notices informed potential class members of the 
settlement’s terms, encouraged interested persons to submit written com-
ments on the settlement and explained how to deliver them to Judge Kor-
man, and invited class members to a hearing in Judge Korman’s courtroom 
to discuss the settlement’s fairness and adequacy. Transparency was also fur-
thered in the settlement distribution mechanism. The bulk of the Swiss 
case—the bank accounts—was resolved through a formal procedure, the 
Claims Resolution Tribunal (CRT) sitting in Zurich under the direct supervi-
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sion of the Brooklyn court. Designed by special master Judah Gribetz, the 
CRT individually adjudicated the claim of each survivor or heir, with relaxed 
rules of evidence and rebuttable presumptions to account for the massive 
document destruction the Swiss banks had engaged in, as established by the 
Bergier report.29 The CRT operated according to highly detailed, publicly 
available rules designed by the court’s special master, including guidance on 
how to evaluate claims.30

The formal class action procedure also provided a number of avenues for 
participation in the Swiss case. This is not surprising given that the notion of 
due process, comprising a right to a hearing and other participatory proce-
dures, is highly developed in the legal context.31 Even if the class nature of 
the litigation reduces the due process guarantees traditionally provided to 
individuals,32 it is much more participatory than a purely bureaucratic or 
diplomatic process. Along with the notices, more than a million question-
naires were sent to potential claimants, of which 573,000 were returned, 
demonstrating a high level of support for the settlement. Furthermore, the 
special master appointed by the court to design a plan for the distribution of 
the settlement invited the public to submit suggestions for the allocation of 
the settlement and received hundreds of suggestions from individual survi-
vors, as well as from Jewish and other victim organizations.33 The “fairness 
hearings” also allowed victims and others to express their opinions.34 At the 
fairness hearing held in Brooklyn, many individuals and organizations 
spoke, either directly or through lawyers. The transcript of the fairness hear-
ing held in Brooklyn reveals a formal proceeding that provided room for dia-
logue. The court asked questions, requested clarifications from speakers, and 
sometimes asked whether anyone in the courtroom wanted to respond. 
Comments included concerns that the settlement amount was too low and 
worries about the bureaucratic procedure involved in filing a claim. Some of 
the objections–led to substantial amendments to the settlement agree-
ment.35 In addition, it seems that the insistence of some victims that the 
money be returned to their owners and not used for charity convinced Judge 
Korman that a corrective, individualized approach to justice should be ad-
hered to as far as possible (see the last section of this chapter for further dis-
cussion).36 In addition to participation in the hearings, many class members 
wrote their views to the court by letter and e-mail.37 Finally, accountability 
was furthered through the highly detailed, publicly available rules of the 
CRT, whose award decisions were subject to appeal.38

Nevertheless, it should be remembered that the deliberation that can be 
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achieved in a class action through participation is qualitatively different 
from democratic deliberation based on actual votes.39 In addition, the class 
action is lacking in relation to representative democracy. Indeed the prob-
lems of representation typical of class actions appear to have been exacerbated 
in the court’s attempt to manage these mass claims efficiently. In compari-
son with criminal trials and administrative reparation programs, the class 
action lawsuit may be seen as strengthening active participation by the vic-
tims, as victims’ counsel (not the state or an international body) initiates 
and litigates the claim. In comparison with ordinary civil litigation, how-
ever, class actions pose serious representation problems since the same law-
yers are asked to represent masses of victims with potentially conflicting 
claims, and the lawyers’ economic incentives are not necessarily aligned 
with those of the victims.40 Furthermore, because of the largely fictive na-
ture of class actions, often initiated by lawyers who themselves look for vic-
tims to serve as named plaintiffs, the victim-clients in the class actually have 
little control over the lawyers.41 These problems were reflected in both the 
Swiss and the German cases, which were criticized for enriching the lawyers 
at the expense of victims.42 Moreover, in order to transcend the adversarial 
process and make the case manageable notwithstanding the number of po-
tential claimants and the different categories of victim, plaintiffs’ counsel in 
the Swiss case devised procedural innovations that further reduced victims’ 
control of the case, such as a “precommitment strategy” whereby potential 
claimants were asked to decide whether to join or opt out of the litigation 
once the global settlement amount had been approved, but before the pre-
cise allocation method was devised.43 Thus the ability of individual victims 
to challenge certain aspects of the litigation through their own lawyers was 
restricted since all victims had to be represented by the same plaintiffs’ law-
yers on these specific issues.

Yet one should bear in mind that direct participation of every single vic-
tim is not a plausible condition to set for mass litigation or any other 
decision-making process involving large numbers of people. Burt Neuborne 
argues that as with direct democracy in a legislative or executive context, “it 
is impossible to sustain the common law ideal of universal direct participa-
tion in the judicial process, with lawyers functioning as one-to-one inter-
preters and guides for every individual member of the population.  .  .  . We 
have no choice but to evolve representative legal institutions that allow us to 
assert that everyone with a need or desire to participate is metaphorically (if 
not physically) present in the courts of justice.”44 The practices discussed 
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above appear to be promising steps in that direction, as they established 
clear and transparent procedures and allowed victims to bypass the repre-
sentative track in favor of direct participation in the process: at the fairness 
hearing, individual victims, as well as other members of the public, could 
(and did) express an opinion contrary to the lead settlement counsel (Burt 
Neuborne), and the precommitment strategy gave them the opportunity to 
opt out of the settlement altogether and not be bound by its terms.

The German Case

The procedure in the German case did not provide similar openings for indi-
viduals to participate directly.45 As I suggest understanding THL as a form of 
public litigation standing in for democratic processes, a central question 
arises as to who is the relevant public in THL. This question is complicated by 
the fact that, as in many class actions, the gathering of plaintiff-victims into 
a group was done ad hoc by lawyers for the purposes of the litigation, in con-
trast to organizations or organic groups whose existence is independent of 
class actions.46 In fact, the wishes of Jewish community organizations were 
often at odds with those expressed by individual victims, who insisted, as in 
the Swiss case, that the settlement be allocated to the victims themselves.47 
The informality of the German case seems at first glance to overcome this 
difficulty, as it allowed Jewish organizations to take the lead in the negotia-
tions alongside the representatives of the victims. In this manner, the Ger-
man process gave a stronger voice to the interests of the community of Jew-
ish victims, which may be better represented by Jewish organizations 
established for the long term than by individual victims.48 Yet the voice 
given to these community interests cannot be a substitute for the voice of 
the victims themselves (in whose name the litigation was initiated in the 
first place), for which there was little room in the German case.

Furthermore, non-Jewish voices were absent or poorly represented at the 
negotiations, and when they were present they complained of their unequal 
bargaining power. Thus homosexual or disabled workers had no representa-
tion, and although an American lawyer joined discussions to represent the 
interests of the Roma, no one signed the agreement on their behalf.49 Repre-
sentatives from five central and east European countries present at the nego-
tiations complained that the United States had pressured them to accept the 
terms of the settlement agreement despite their sense that the compensa-
tion amounts were too low.50 The lack of adequate representation is even 
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more troubling in light of the fact that potential class members did not have 
the opportunity to opt out of the arrangement as in the Swiss case,51 and the 
Foundation Law enacted by the German Bundestag in fulfillment of the set-
tlement agreement purports to bar recovery pursued in any other forum.52

The German settlement distribution also lacked the transparency and ac-
countability of the CRT process. The German settlement, together with the 
portions of the Swiss settlement allocated to former slave laborers, were dis-
tributed by seven organizations outside Germany. These organizations pro-
cessed the claims and distributed the funds according to the eligibility stan-
dards set by the Foundation Law, which provides little guidance and contains 
no standards to govern appeals, other than stating that “partner organizations 
are to create appeals organs that are independent and subject to no outside 
instruction.”53 While the foundation audits the partner organizations’ deci-
sions, its own decisions are not appealable. Commentators thus point to the 
lack of accountability in the distribution process to victims.54

Not only did the informality of the distribution process fail to create a 
democratic process through transparency, deliberation, and appeals, the ab-
sence of a third party supervising the formulation of the distribution rules, 
such as the court had done in the Swiss case, granted Germany exclusive 
power over important distribution decisions to the exclusion of other voices. 
The lengthy dispute between Germany and Italy before the International 
Court of Justice was the result of Germany’s unilateral decision to exclude 
Italian military internees from the settlement.55

The situation described above reflects the danger of reproducing inequal-
ities inherent in market mechanisms such as settlement. Jewish organiza-
tions had more power in the United States relative to other groups and were 
therefore given more voice in the negotiations. The comparison of the Ger-
man and Swiss cases therefore suggests that it is crucial that a third-party 
institution relatively immune to political pressures, such as a court, have the 
power to grant weaker voices access to the deliberations. Yet one of the rea-
sons for the removal of the German case from the court was the parties’ wish 
for expediency in light of the delays experienced in the Swiss case. We there-
fore appear to have a trade-off between democracy and efficiency.

Efficiency

The consideration of expediency was also important to the plaintiffs’ law-
yers, given the plaintiffs’ advanced age.56 The length of the Swiss process in-
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duced the parties in the German case to draft the settlement agreement in a 
way that provided for the distribution mechanism instead of leaving it to a 
court.57 As a result, German payments were made at almost the same time as 
Swiss payments, even though the campaign against the German companies 
had started a year and a half after the Swiss litigation. Moreover, appeals were 
considered by the participants in the German negotiations as a potential 
source of delay, explaining the absence of detailed appeals procedure.58

This is not to imply that the diplomatic-bureaucratic process followed 
in the German case was highly efficient. Because in the German case the 
settlement process was removed from court, there were difficulties making 
it binding on the courts before which the lawsuits had been filed, leading 
to delays.59 By integrating the courts into the settlement process, the Swiss 
case avoided these problems. Furthermore, Bazyler sees a flaw in the diplo-
matic structure of the German case: the lack of a neutral arbiter to resolve 
disputes in the stage of distribution. Government administrations change, 
and the lead diplomats in charge of the negotiations—Eizenstat and Otto 
von Lambsdorff—were no longer in office a few months after the settle-
ment had been reached. As a result, the settlement almost fell apart while 
money was being distributed because “[w]ithout a Judge Korman . . . there 
was no arbiter to keep the parties in line.”60 Numerous contentious issues 
arose regarding how to distribute the funds, leading to lawsuits.61 Never-
theless, we can venture that given the magnitude of the German case, in-
volving more than a million potential claimants, a court-led procedure 
would have been less efficient.

Who: Definition of Parties

The theory of abnormal justice suggests that any process aimed at resolving 
such struggles should be self-reflexive and open to the fact that first-order 
questions have been wrongly limited in scope. In this section, I go beyond 
Fraser’s claimant-centered frame and compare the Swiss and German cases 
in terms of reflexivity in the definition of the relevant participants, includ-
ing perpetrators. I argue that while the Federal Rules of Civil Procedure fol-
lowed in the Swiss case provided fairer methods of defining who counts as a 
victim, the informality of the diplomatic negotiations in the German case 
enabled the formal defendants to share liability with other bodies, such as 
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the state and nondefendant corporations, allowing the definition of perpe-
trator to be broadened.

Who Counts as Victim?

Both cases exhibited flexibility in defining who counts as a legitimate claim-
ant, which created opportunities for hitherto denigrated victims to claim 
justice. In a class action, the list of plaintiffs is necessarily open-ended.62 In 
THL, however, it was not just the identity of the specific individuals who 
would be listed as plaintiffs that was flexible. The very category of claimants 
covered by the settlement was altered over the life of the cases. In the Swiss 
case, the settlement was broadened to additional categories of victims who 
had had nothing to do with the initial bank-related claims: persons who had 
performed slave labor for German companies holding Swiss assets; persons 
who had performed slave labor for Swiss companies; owners of looted assets 
fenced through Switzerland; and refugees excluded from or abused in Swit-
zerland. This broadening of the victim definition had been requested by the 
Swiss banks, which in addition to extinguishing the lawsuits against them-
selves sought to extinguish wartime claims against other Swiss companies 
and the state.63 In addition, each of these categories of claimant was opened 
to victim groups beyond Jews, namely, the four other victim groups men-
tioned in the Nuremberg race laws: Jehovah’s Witnesses, the disabled, ho-
mosexuals, and the Sinti-Roma.64 Other victims of Nazi oppression, how-
ever, such as Slavs, communists, and Catholics, were not included in the 
settlement agreement.65 In the German case, claims against German banks 
were included in the settlement at the request of the plaintiffs who had filed 
those claims. Claims against German insurance companies were also in-
cluded at the request of the German negotiators.66

That inclusion in the settlement can be requested by either victim or de-
fendant indicates that inclusion can be not only advantageous to the vic-
tims by signifying that their claim is recognized, but also detrimental in that 
it binds the victim to the terms of the settlement and precludes future claims. 
Thus from the perspective of victims, excluding certain groups is defensible 
as long as this does not preclude them from filing their own lawsuits, as in 
the Swiss case (in the German case some groups, though excluded, have 
their claims precluded by the Foundation Law). This is not to imply that the 
due process guarantees of a judicial track such as in the Swiss case provide a 
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completely satisfactory solution. In practice, the excluded groups are not 
likely to file a new class action, which requires expending huge resources.67 
But the due process guarantees of a formal court proceeding at least leave an 
opening for future lawsuits.

From a broader public interest perspective, inclusion of additional cate-
gories of victims is also a double-edged sword. On the one hand, the inclu-
sion of Jews denied refuge in Switzerland in the Swiss banks settlement can 
be viewed as providing public recognition of Switzerland’s failure to assist 
Jews during the war. On the other hand, the inclusion of a new category of 
claimants during settlement negotiations and not as the result of a claim 
filed by victims in that category may have the effect of silencing public dis-
cussion of a particular chapter of history before that chapter has been fully 
opened. It may also be read to imply that the formal defendants bear full re-
sponsibility for wrongdoing, to the exclusion of the state and other partici-
pants. It is therefore essential that the legal process be designed to incentiv-
ize the production of out-of-court historical narratives, for example through 
historical commissions as in both the Swiss and the German cases,68 and 
that the “who” be enlarged to include important bearers of responsibility 
beyond the defendants.

Sharing Liability

Transnational litigation tends to target corporations, since under current in-
terpretations of international law sovereign states enjoy immunity from 
civil litigation for the commission of atrocities.69 While it is precisely this 
process of transnational aggregate civil litigation that allowed THL to ad-
dress the responsibility of business for human rights violations where crimi-
nal law had persistently failed, the litigation might lead to an exclusive focus 
on corporate liability, leaving an important bearer of responsibility—the 
state—out of the picture. Furthermore, the targeting of corporations with 
“deep pockets” and operations in the United States could lead to a distorted 
emphasis on a few large corporations, when during the war broad sections of 
the economy contributed to the war effort and employed involuntary labor. 
The question therefore arises as to whether transnational litigation, which is 
controlled by private parties and yet aims to reach finality for claims with 
important normative value, can reach all the relevant wrongdoers through 
an apportionment of liability between the formal defendants and both the 
state and nondefendant corporations.
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One of the defenses raised by corporate officers at the Nuremberg in-
dustrialist trials was necessity, an argument that the Nazi state did not 
leave them any choice but to commit crimes. For criminal law, which is 
grounded in individual intent, this is a legitimate defense. In private law, 
in contrast, responsibility can be apportioned between wrongdoers.70 Set-
tlement, however, prevented THL from addressing the precise apportion-
ment of liability between the state, the defendant corporations, and the 
rest of industry and finance.71 Yet if we turn our attention to process, the 
Swiss and German cases can be seen as having important implications for 
the apportionment of responsibility.

Contrary to regular lawsuits, including most class actions, where the de-
fendant’s identity is defined from the beginning,72 the settlement in both 
the Swiss and the German cases provided an opportunity for both nondefen-
dant corporations and the state to join the process. This happened in the 
German case, where the state contributed 50 percent of the German compa-
nies’ monetary settlement, with DM 5 billion contributions from both the 
German government (acting on behalf of German governmental entities 
that had used slave labor) and German industry.73 Furthermore, the German 
government encouraged German companies that were not defendants, as 
well as the general public, to contribute, in light of the fact that more than 
20,000 companies had used slave labor during the war.74 More than 6,500 
German companies contributed.75

In theory, the Swiss case could also have been interpreted to require the 
involvement of the Swiss government and broader sections of industry in 
the settlement, as the litigation was viewed as being directed against Switzer-
land itself.76 As a result, the Swiss government took a few initial steps toward 
resolution of the claims.77 In particular, the Bergier commission was given 
the mandate to assess the relationship of Switzerland, and not just of the 
defendant banks, to National Socialism. Yet in contrast to the German case, 
the Swiss government refused to participate in the negotiations and did not 
contribute to the settlement, insisting that the settlement was a matter be-
tween the parties to the legal proceedings. In fact, in terms of sharing re-
sponsibility with nondefendants, the Swiss and German cases achieved ex-
actly opposite results. While, after tax deductions to German industry, 
German taxpayers actually bore 70 percent of the cost of the Foundation,78 it 
was the Swiss defendants who took upon themselves the liability of the state 
and other Swiss companies for wrongs without any link whatsoever to the 
banking industry. They did this by agreeing to have the settlement cover the 
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claims of individuals denied refuge in Switzerland during the war, as well as 
claims related to slave labor performed for Swiss companies.79 Furthermore, 
a lawsuit filed against the government-owned Swiss National Bank (SNB), for 
providing credits and engaging in other transactions with the Nazis, was 
dropped as part of the settlement, even though the SNB refused to contrib-
ute any funds to the settlement, its director insisting that it was not a party 
to the dispute.80 Thus, instead of the Swiss government and industry con-
tributing to the monetary settlement, it was the banks that settled, out of 
their own pockets, claims made against the state and other industry. Indi-
rectly, this solution was useful to the Swiss banks, as it allowed them to settle 
while appeasing public opinion in Switzerland.81

The Swiss denial of responsibility was facilitated by the existence of formal 
legal proceedings, which, the Swiss implied, created the boundaries of partici-
pation. Immediately after the settlement, the Swiss government issued a state-
ment in which it both distanced itself from the result and took pains to con-
firm that it would not be contributing any funds to the settlement:

The Federal Council noted today that a settlement was finalized . . . between 

CS [Credit Suisse] Group, UBS AG, and the American plaintiffs. It hopes that 

this settlement calms the tense situation of recent months and promotes 

good economic relations. The precise content of the settlement is not yet 

known. The Federal Council has always stressed that negotiating such a set-

tlement is a matter for the parties affected. Accordingly, it did not take part in 

these negotiations. For this reason, no obligation ensues for the Swiss Con-

federation from the settlement.82

I am not claiming that the choice of a diplomatic or court-centered path 
to settlement is a predictor of how wide the net of liability will be cast. For 
historical and political reasons, Switzerland, unlike Germany, was not ready 
to accept even moral responsibility.83 Nevertheless, a formal court track 
makes it easier for nonparties to deny responsibility. Switzerland consis-
tently used the fact that it was not a formal party to the class action in order 
to refuse to take part in the negotiations and contribute to the settlement. In 
chapter 6, I show that the formality of the legal proceedings in the Swiss case 
made a stronger statement than in the German case about the corporations’ 
responsibility to the victims. What was gained in precision, however, was 
lost in breadth, as responsibility was understood to be limited in the Swiss 
case to the formal defendants.



A Process-Oriented Approach to Corporate Liability� 109

Conversely, in the German case, it was precisely because German tax-
payer money was at stake that proceedings in an American court were per-
ceived to constitute an infringement of sovereignty.84 The possibility of es-
tablishing a broader sphere of liability therefore seems inextricably linked to 
the choice of an informal-diplomatic procedure as opposed to a formal court 
procedure. This in turn may have profound ramifications for historical un-
derstanding and moral responsibility. It is true that the Bergier report, trig-
gered by the lawsuits, dealt extensively with the role of Switzerland during 
World War II, not just the banks, and shattered Switzerland’s image of neu-
trality. Its depiction of events, however, remains contested in Switzerland, 
where the state forcefully insisted that it remained extraneous to the dispute, 
willing at most to create a small humanitarian fund (the term “humanitar-
ian” implying no obligation).85 In the German case, in contrast, the state’s 
responsibility was internalized through the legislation of the Foundation 
Law, a sovereign act of the German state exemplifying the dialogue between 
the foreign and domestic spheres characteristic of transnational public law 
litigation. Although this acknowledgment of responsibility was far from ad-
equate, as our discussion above of the Foundation Law’s limitations suggests, 
it is arguably preferable to a complete denial of responsibility on the part of 
the state, as in the Swiss case.

As discussed in the previous section, the fact that in the German litiga-
tion the settlement process was removed from the courts created difficulties 
in making it binding in future litigation, thus revealing the advantages of a 
formal court process in terms of enforcement. Yet enforcement can be more 
successful in a less formal process precisely because parties internalize re-
sponsibility more willingly. Hence, the German case may have been more 
conducive to the willingness of the German defendants, as well as corpora-
tions and the state beyond the formal parties to litigation, to acknowledge 
responsibility, notwithstanding many corporations’ insistence that they 
were not legally responsible.

What Sort of Justice?

Fraser points to the lack of consensus in the current era of abnormal justice on 
what kind of claim is appropriate. In THL, various parties involved in the cases 
expressed differing views concerning the type of justice that should be fur-
thered by the settlements; many victims expressed a strong preference for cor-
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rective justice in the form of individualized restitution, while organizations 
often encouraged distributive and commemorative payments. Each of the 
Swiss and German settlements created various categories of claims, each with 
its own rules of eligibility and procedure for application. While the diplomatic-
bureaucratic track of the German case furthered collective, distributive, and 
commemorative justice, the central role of the court in the Swiss case led to the 
adoption of a predominantly individual and corrective model of justice.

In the German case, the negotiators’ desire to avoid delays in paying el-
derly victims led them to favor a generalized, “rough justice” approach with 
broad categories and standard payments.86 The German Foundation is re-
sponsible for victims of a wide range of persecution, from concentration 
camp inmates to individuals forced to work in agriculture but who slept at 
home. Yet it establishes only two categories of eligibility, slave labor and 
forced labor, with the additional possibility for the partner organizations 
processing the claims to compensate victims of other forms of exploitation 
through an “opening clause.” Compensation under each category consists 
of a lump sum—up to DM 15,000 for the first category, and up to DM 5,000 
for the two others—regardless of any specific considerations. Although part-
ner organizations can define subcategories that allow for some refinement, 
in practice this has remained limited as they have established categories for 
specific places of confinement but have avoided taking into account the 
harshness or duration of the work or severity of conditions.87

Distributive considerations also appear to have motivated the parties’ 
agreement to allocate 75 percent of the German settlement funds to forced 
laborers from Eastern Europe, whose suffering had never before been recog-
nized.88 That only survivors (as opposed to heirs) received compensation 
from the German slave labor classes also makes the payment more distribu-
tive than corrective.89 Neither did the participants in the German track shy 
away from commemorative justice. In the German settlement, the sum of 
€358 million was set aside as foundation capital to finance international 
projects promoting human rights, historical research, and support for the 
victims of National Socialism. The German Foundation provides support to 
hundreds of research and educational projects concerning, among others, 
forced labor and human rights violations during the Nazi era as well as in 
contemporary times, and German-Jewish history.90

In sharp contrast to this generalized approach, in the Swiss case, as we 
have seen, Judge Korman had insisted on an individualized process, repro-
ducing many attributes of the legal process, even when plaintiffs’ lawyers 
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had suggested that due to a lack of adequate bank records, the funds should 
be divided among claimants through a standard payment of $3,000 to 
each.91 In a “traditional” class action, the rules of procedure are already al-
tered to deal with the context of mass violations. It is sufficient to show evi-
dence of pattern and practice rather than a concrete linkage between every 
claimant-victim and defendant.92 The CRT procedure represents an attempt 
to reinject individualized justice into class action procedure, with a distinct 
award for each claimant based on the specific circumstances of that claim-
ant’s case. It did so by taking into account the mass nature of the claims and 
the historical background against which the wrongs were committed, spe-
cifically the widespread destruction of information by the banks, through 
the use of legal presumptions. For example, the CRT Rules presumed that if a 
Swiss bank account had been closed during the Nazi era without a record of 
who actually had received the money, it was fair to presume that the account 
had not been paid to its true owner. Thus, the CRT used a computerized sys-
tem that matched claims with the 36,000 bank accounts uncovered by the 
Volcker report. When the system found a match, the CRT staff investigated it 
to verify that the owner had been correctly identified. When there was doubt 
as to the amount in the account, it was resolved through rebuttable pre-
sumptions designed to address the fact that the Swiss banks had engaged in 
mass destruction of relevant transactional bank records, relying on statisti-
cal averages developed by the Volcker auditors.93

In the Swiss case, standard payments were only adopted where it was 
deemed that corrective justice could not be achieved for practical and moral 
reasons in payments relating to slave labor claims and Swiss refugee claims. 
For these categories of claims, the court decided to use the same administra-
tive agents as were employed to distribute the German fund, and they ad-
hered closely to the procedures that had been adopted under the German 
Foundation’s Slave and Forced Labor program, but only as a second-best so-
lution.94 Indeed, in the Swiss case, it was only in the looted assets class that a 
primarily distributive justice approach was adopted after it proved impossi-
ble to discover whether particular looted items had been disposed of in Swit-
zerland. Thus payments were made to the poorest members of the class. But 
even in this case the court refused to opt for commemorative justice. Com-
munity advocates for homosexuals and the disabled noted that few of these 
victims were qualifying for this class because the disabled had low survival 
rates and homosexuals were reluctant to talk about the past. They therefore 
argued that commemorative payments should be made instead, but Judge 
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Korman refused. Similarly, when there was a surplus of $200 million in un-
distributed funds and none of the parties could agree on how to distribute it 
to poor survivors, Korman allocated everything to the bank account owners. 
He adopted the view throughout the administration of the settlement that 
the funds were the property of individual victims “and not of the collective 
victim communities.”95

It appears that the predominantly corrective and individualized charac-
ter of the Swiss bank settlement was a result of the court’s involvement. This 
can probably be explained by the fact that the court sought to create a claims 
process as close as possible to the legal process with which it was familiar. 
Furthermore, a recurrent request by victims at the fairness hearings was that 
funds go to their owners and not to commemorative or educational proj-
ects.96 Even this most individualized type of justice, however, is a mix of in-
dividuated and collective justice, as the presumptions are collective but the 
individual has to make a claim based on his or her personal circumstances. 
THL therefore indicates that the choice between a judicial or diplomatic-
bureaucratic track has implications for the types of justice promoted, but it 
also reveals a broad spectrum of types of justice, where the boundaries be-
tween individual and collective justice, and corrective and distributive jus-
tice, are not always clear.

Conclusion

By turning to process, we see that THL’s most important jurisprudential con-
tribution resides not in norms produced but in the innovative ways in which 
the peculiar North American institution of the class action was harnessed to 
create a transnational forum where groups of victims could demand ac-
countability from giant corporations. In this sense, this chapter seeks to con-
tribute to a larger body of scholarship that abandons a narrow understand-
ing of democracy as electoral processes and sees the legal process not in 
opposition to politics but as a central arena in which to promote the demo-
cratic values of transparency, participation, and accountability in a transna-
tional setting.97

The Swiss and German cases show that the “what” of justice can no lon-
ger be neatly categorized as legal, political, moral, or historical. The combi-
nation of legal procedures and diplomacy in both cases challenges an al-
ready highly contested distinction between law and politics. The defendants’ 
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insistence that they bore only moral responsibility is belied by the unprece-
dented settlement amounts paid. Moreover, the litigation triggered an ex-
plosion of historical research, undertaken by historical commissions estab-
lished by the corporations themselves as well as national governments in 
Europe. In turn, the findings of these commissions were relied upon in the 
legal process, forming the basis of legal presumptions and helping the court 
design distribution mechanisms for settlement in the Swiss case and helping 
the parties assess the extent of liability in the German case. In this new con-
stellation in which boundaries between fields are increasingly blurred, the 
search for clear legal norms may prove self-defeating and may obscure the 
ways domestic court procedures can be harnessed to hold corporations ac-
countable as well as the important trade-offs involved in choosing certain 
process designs over others.



114

Chapter 6

Humanitarian Payment  
and Corporate Responsibility

Contrary to the critics who saw THL as a failure of justice, in this book I have 
until now discussed the litigation in terms of accountability. Yet talk of ac-
countability may leave some readers unconvinced, since, as noted in previ-
ous chapters, in both the Swiss and the German cases the defendant corpo-
rations and the states (Germany and Switzerland) insisted that settlement of 
the case did not reflect legal responsibility and that the payment they made 
was humanitarian in nature. In the German case, this line of argument was 
offered from the early stages of the litigation. In a January 1999 report to the 
chancellor’s office, a work group led by historian Lutz Niethammer had em-
phasized the symbolic aspects of the claims for compensation.1 This report, 
which had been commissioned by the German government to evaluate its 
potential liability, formed the basis for the settlement agreement that would 
ultimately be adopted2 and led to the formation of a German foundation to 
make “humanitarian” payments to the claimants and fund historical and 
other projects.3

This move followed the German industry’s tradition since World War II 
of countering compensation claims by new victims with statements that 
whatever payment was made was humanitarian in nature.4 Similarly, the 
Swiss government’s early response to the lawsuits was the creation of a hu-
manitarian fund. Although it is a familiar strategy when dealing with post-
war claimants, the invocation of the “humanitarian” in Switzerland and 
Germany should also be understood in the context of what Ronen Shamir 
has called the discourse of “responsibilization,” reflecting contemporary at-
tempts by multinational corporations to shift discussions of wrongdoing to 
the level of ethics and soft law precisely in order to avoid legal responsibility.5 
In this context, can one really talk about accountability through THL?
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In her study of postwar reparations for victims of Nazism, historian Re-
gula Ludi insists that even when “designed in such a way as to evade and re-
ject allegations of guilt and responsibility,” reparations schemes imply some 
form of responsibility by the very fact that they are conceptualized as repara-
tions, not for natural disasters, but for injustice.6 But how strong a sense of 
responsibility do they convey, and how precisely is responsibility implicitly 
attributed in such schemes?

This chapter pursues the functional, process-oriented approach devel-
oped in previous chapters and zeroes in on the claims process. It compares 
the Swiss and German claims processes and conditions of eligibility to eluci-
date how each reflected the corporations’ responsibility. It suggests that pay-
ments for past injustice should not be understood in binary terms as either 
legal or humanitarian, but rather as falling along a spectrum of what Mayo 
Moran calls “reparative justice.”7 I argue that within that spectrum, a critical 
factor in achieving accountability is the extent to which historical research 
about the actions of perpetrators is linked to research about the damages suf-
fered by victims. Such linkages produce narratives of responsibility and, 
when they are integrated into legal processes, grant legal recognition to vic-
tims’ claims, even in the absence of a court decision on liability.8 Though 
both the Swiss and German cases ended in financial settlement, from the 
perspective of reparative justice, the claims processes differed significantly. 
Only in the Swiss case was there a systematic attempt to substantiate asser-
tions of responsibility by establishing links, through the use of legal pre-
sumptions, between the acts of the banks as exposed by historical research 
and the harms reported by the victims in their claim forms. Thus while some 
payments characterized as “humanitarian” may indeed obscure and deny 
responsibility, others may be designed to enact responsibility quite precisely. 
This analysis further develops the book’s argument about the importance of 
moving from the question of “whether or not settlement?” to “what kind of 
settlement?” when assessing and designing human rights mechanisms.

The Claims Resolution Tribunal in Zurich: Legal 
Recognition of Historical Responsibility

In the Swiss case, unlike in Germany, the court rejected suggestions to dis-
tribute the settlement funds through standardized payments and instead 
established an individualized claims process. We saw in chapter 5 that the 
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bulk of the Swiss case—the bank accounts—was resolved through the Claims 
Resolution Tribunal (CRT). In the absence of complete evidence, the indi-
vidual calculations for each claim were made possible by the CRT’s comput-
erized system, which matched claims with the thousands of bank accounts 
uncovered by the Volcker report, by statistical averages developed by the Vol-
cker auditors, and by rebuttable presumptions designed to reflect the fact, 
established by the Bergier report, that the Swiss banks had destroyed relevant 
records and closed many accounts without paying the true owners.

I argue that these presumptions not only linked each individual claim to 
the collective class action process but also created a link between each vic-
tim’s story and the historical research regarding the banks’ wrongful actions 
during the war and thereafter, and gave legal recognition to that link. This 
integration of historical research into the claim process through evidentiary 
presumptions allowed the tribunal to express responsibility through the act 
of payment.

The Volcker committee had been established under pressure of the class 
action by agreement between the Swiss Bankers Association and the World 
Jewish Restitution Organization and the World Jewish Congress. Composed 
mainly of accountants and economists, its mandate was narrow: to identify 
accounts in Swiss banks belonging to victims of Nazi persecution and to as-
sess the treatment of the accounts by the Swiss banks, with the overall objec-
tive “to provide for simple justice for those victims (and their heirs) with 
unsatisfied claims.”9 In order to fulfill its task, the committee engaged in a 
preparatory phase of historical research before launching into what Michael 
Bazyler has termed “the most costly audit in history,” examining “[a]ll avail-
able records related to 1933–1945 of some 254 Swiss banks existing in 1945.”10 
In a conservative estimate, the Volcker committee discovered 36,000 rele-
vant accounts, which it divided into four categories according to the degree 
of probability that the account belonged to victims of Nazi persecution.11 
Moreover, it found

confirmed evidence of questionable and deceitful actions by some individual 

banks in the handling of accounts of victims, including withholding of in-

formation from Holocaust victims or their heirs about their accounts, inap-

propriate closings of accounts, failure to keep adequate records, many cases 

of insensitivity to the efforts of victims or heirs of victims to claim dormant 

or closed accounts, and a general lack of diligence—even active resistance—in 

response to earlier private and official inquiries about dormant accounts.12
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To reach these conclusions about account numbers and bank behavior, 
the committee relied on the preparatory historical research, the extensive 
audit conducted under its supervision, and the findings of a historical 
study it had commissioned on the prewar wealth of Jews in Nazi-occupied 
countries.13

The Bergier Historical Commission also researched the banks’ behav-
ior, both during and after the war, and reported even more damaging find-
ings. Though the Bergier commission did not make findings of criminal li-
ability, it reported a concerted wartime policy on the part of Swiss banks to 
comply with German requests for transfers from Jewish accounts even 
when this was contrary to their customers’ interest and the law and 
amounted to breaches of the banks’ fiduciary duty toward their customers. 
It also found that after the war the Swiss banks had deliberately failed to 
return assets deposited with them by victims of the Holocaust and engaged 
in systematic destruction of documents related to Holocaust-era accounts. 
The findings of both the Volcker committee and the Bergier commission 
were integrated into the CRT claims process, in particular through relaxed 
rules of evidence and presumptions. One such presumption was that the 
account owner or heirs had not received the proceeds of the account since 
“the Account Owners, the Beneficial Owners, and/or their heirs would not 
have been able to obtain information about the Account after the Second 
World War from the Swiss banks due to the Swiss banks’ practice of [de-
stroying records or] withholding or misstating account information in 
their responses to inquiries by Account Owners and heirs because of the 
banks’ concerns regarding double liability.”14

In contrast to the ordinary civil justice system, where the onus is on 
claimants to prove wrongdoing on the part of defendants, these presump-
tions make a strong statement about the Swiss banks’ wartime conduct and 
imply their responsibility,15 especially as we are reminded in the CRT Rules 
themselves that these presumptions derive from historical research, that is, 
an in-depth examination of the facts and not from mere considerations of 
technical convenience or tradition in designing compensation schemes.16 
That these presumptions were felt to imply accountability is demonstrated 
by the fact that the Swiss banks vehemently objected to them and insisted 
they had never engaged in any substantial misconduct, even though at the 
distribution stage the presumptions did not affect their overall financial lia-
bility set by the settlement agreement. Visibly exasperated by what he 
deemed “a series of frivolous and offensive objections to the distribution 
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process,” Judge Korman upheld the distribution rules after an extensive dis-
cussion and analysis of the Bergier report’s findings.17 The banks’ challenge 
to the presumptions despite their financial irrelevance can be explained 
only if we see that the presumptions of the postsettlement stage in the Swiss 
case were not merely technical devices to facilitate distribution but carried 
normative implications.18

By means of the presumptions, the distribution mechanism created a 
clear link between each victim’s claim and the bank’s wrongful behavior. For 
example, in the case of claimant Grete Nussbaum, the CRT, referring to the 
presumption cited above, held that

Given that this account was frozen under the 1941 Freeze; that the Account 

Owner resided in Nazi-allied Romania; that there is no record of the payment 

of the Account Owner’s account to her nor any record of a date of closure of 

the account; that the Account Owner and her heirs would not have been able 

to obtain information about her account after the Second World War from 

the Bank due to the Swiss banks’ practice of withholding or misstating ac-

count information in their responses to inquiries by account owners because 

of the banks’ concern regarding double liability; and given the application of 

Presumptions (h) and (j), as provided in Article 28 of the Rules Governing the 

Claims Resolution Process . . . The CRT concludes that it is plausible that the 

account proceeds were not paid to the Account Owner or her heirs.19

The claims process therefore established not only that the banks had be-
haved reprehensively and that account holders had suffered, but also that 
there was a link between the two, which produced narratives of accountability 
similar to those produced by courts adjudicating legal liability. Through the 
individualization of awards, the reversal of the burden of proof, and the inte-
gration of historical research concerning both wrongdoers and claimants, the 
Swiss banks compensation arrangement appears as an effort to re-enact or 
mimic the civil justice system under conditions of imperfect information.20

Humanitarian Payment under the  
German Foundation Law

In contrast to the Swiss case, the German claims process can be characterized 
as a denial of responsibility. This might appear obvious, as from the outset 
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the German corporations and state insisted that they carried moral and not 
legal responsibility and characterized their payment as humanitarian. More-
over, as we saw in chapter 5, the process in the German case was less indi-
vidualized and less procedurally formal than in the Swiss case, thus giving it 
a more administrative and less legalist outlook. Yet there was a built-in ten-
sion within the position of the German corporations since at the same time 
they argued about the “humanitarian” nature of their payment they insisted 
that the payment would carry a clear legal meaning for them. Indeed, ac-
cording to the terms of the Foundation Law, payment foreclosed future com-
pensation claims against the corporations.21 Moreover, according to art. 
15(2) of the Foundation Law, “Payments made earlier by enterprises in com-
pensation for forced labor and other National Socialist injustices, even if 
made through third parties,” are to be deducted from the payments made 
under the law, reducing the payment to be received by individuals who had 
in the past received some compensation from companies such as Siemens 
and Volkswagen. In other words, Germany and German industry tried to 
have it both ways: on the one hand, the payment was presented as humani-
tarian and implied no responsibility, but on the other, the payment had le-
gal implications in the sense that it was to be counted against past payments 
and foreclosed future payments.

Ultimately, the German state and corporations succeeded in designing 
the claims process to deny responsibility by setting up an acoustic wall be-
tween the claims process and the historical findings; the claims process was 
developed in isolation from historical research on the responsibility of Ger-
man corporations, and in particular no connection was made between the 
findings of the historical commissions about business complicity with the 
crimes of the Third Reich and victims’ narratives about their sufferings. The 
Foundation Law established a compensation scheme solely on the basis of 
victims’ suffering. This victim-centered approach triggered pioneering new 
historical research on victim experiences, yet because the compensation 
scheme disassociated those experiences from corporate behavior, it failed to 
produce a narrative of accountability.

Contrary to the Swiss case, the conditions of eligibility under the Ger-
man Foundation Law were entirely detached from historical research. 
Claimants received a flat rate payment, DM 15,000 for former slave laborers 
and DM 5,000 for former forced laborers.22 These payments did not take into 
account the length or conditions of labor and detention, except for the basic 
distinction between slave and forced laborers.23 The use of flat rates undoubt-
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edly simplified the distribution process and spared survivors the harrowing 
experience of having to justify their eligibility in a detailed bureaucratic pro-
cess. Yet the loss of precision also distanced the payment from any sem-
blance of corrective justice. Moreover, whereas in the Swiss case categories of 
claims were established on the basis of the strength of the evidence, in the 
German case the distinction between the two categories of claimants was 
based on suffering. As Benno Nietzel has pointed out, the Foundation Law, 
by identifying “‘deportation, imprisonment, exploitation to the point of ex-
termination through labor’ as injustices that had characterized forced labor 
under the Nazis . . . clearly shifted the focus away from material aspects and 
toward the experience of disfranchisement and exploitation, powerlessness 
and humiliation, recognizing these forms of suffering as damages to be com-
pensated for.” Indeed, the preamble acknowledges that “the injustice com-
mitted and the human suffering it caused cannot be truly compensated by 
financial payments” and thus, as Nietzel states, “positioned the payments it 
issued as symbolic gestures of recognition.”24 While suffering can certainly 
trigger legal accountability in tort law, here it was used to shift the discourse 
away from legal rights and toward a gesture of goodwill. Moreover, as pointed 
out by one commentator, “[t]he German side also achieved a capping of the 
fund, the financial furnishing of which would be in no way related to the 
actual damages inflicted upon Nazi victims (e.g., unpaid wages, the profits 
from ‘aryanization’ etc.). Even substantial symbolic payments to individual 
survivors were not the basis of calculation, but solely the maximum amount 
German industry and government were willing to pay.”25

In addition to severing the connection between payment and actual 
losses, the conditions of eligibility produced an image of Nazi labor that bla-
tantly contradicted historical research in an attempt to narrow the possibil-
ity of claims. Thus in order to exclude forced laborers from Western Europe, 
forced labor was not a sufficient condition for eligibility, and only those indi-
viduals who had been detained in a concentration camp or ghetto or lived 
under “similar extremely harsh living conditions” were eligible.26 Similarly, 
agricultural and domestic workers were explicitly excluded, whereas by some 
accounts most survivors had either worked in agriculture or in companies no 
longer in existence.27 In this sense, historians’ critique of the lawsuits for tar-
geting German defendants with “deep pockets” and thereby distorting his-
tory is justified.28 As to claims related to aryanization, the law required the 
property loss to be “a consequence of racial persecution with essential, di-
rect, and harm-causing collaboration of German businesses,”29 whereas his-
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torical commissions concluded that aryanization, especially before 1938, 
often took less persecutory forms. It is certainly justifiable to draw limits to 
eligibility given the finite settlement amount, but since the German state fi-
nanced more than half of the settlement and the payments were declared to 
constitute symbolic recognition of victims of forced and slave labor gener-
ally, the question arises whether other limits to eligibility could not have 
been found.

In the previous chapter we saw that in the Swiss case the settlement dis-
tribution procedure was designed to distinguish among claimants on an evi-
dentiary and statistical basis. In contrast, the German Foundation Law priv-
ileged administrative efficiency over legal precision and created two 
categories of claimants: slave laborers and forced laborers. This rough catego-
rization, however, was refined over the course of the claims process thanks to 
new historical research. In order to process claims, an official list of concen-
tration camps, ghettos, and “other places of imprisonment” had been com-
piled.30 Partner organizations accepted circumstantial evidence such as pho-
tos, private correspondence, or personal written accounts by victims of their 
histories of persecution.31 When new places of imprisonment were revealed 
by individual applications, the partner organizations began requesting to 
have them added to the official list. As a result, according to Benno Nietzel,

An entire network of historians and research institutes, such as Yad Vashem 

in Jerusalem and the United States Holocaust Memorial Museum in Wash-

ington D.C., participated in the research into Nazi forced labor. In Frankfurt, 

the historians Peter Heuss and Jens Hoppe were employed by the JCC to col-

late findings and prepare requests for “other places of imprisonment” to be 

recognized. Their involvement also resulted in the publication of academic 

works on the subject. . . . Where Bulgaria was concerned, especially, the histo-

rians working for the JCC broke new ground. Ever more applications de-

scribed hitherto little known places of imprisonment here. . . . Similarly, dis-

coveries about the exploitation of Jewish forced laborers in North Africa lent 

a new dynamic to the compensation debate.32

This new information was in turn integrated into the claims process 
through two devices. First, the law allowed the partner organizations to 
create subcategories for “other places of confinement,” for which applica-
tions could receive a lesser rate of compensation than the set ceiling.33 In 
addition, pursuant to the “option clause” set forth in the Foundation Law, 
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it was possible to account for new victims groups, and the Polish partner 
organizations made particularly extensive use of this clause to recognize 
agricultural workers.34

Despite these later refinements to the Foundation Law’s rough binary 
scheme, the claims process in the German case remained structured by po-
litical constraints set in the early stages of the foundation’s establishment 
rather than by historical insights. Former laborers from Western Europe, 
usually unable to provide documentary evidence of maltreatment, were 
rarely successful in their applications.35 Prisoners of war who had performed 
forced labor were excluded from the start and continued to be excluded even 
though the Nazis had deprived them of their prisoner of war status and his-
torians have emphasized the importance of prisoners of war within the Nazi 
slave labor program.36 Indeed, one large group of such prisoners, the Italian 
military internees, had been declared civilians by the Nazis before being 
made to work in atrocious conditions in the German Reich. Their claims of-
fered an opportunity to correct some of the injustice suffered by prisoners of 
war, as well as the historical narrative produced by the Foundation Law. 
However, that opportunity was missed. The foundation’s board of directors 
and the International Organization for Migration (IOM), the partner organi-
zation responsible for them, initially thought they would be eligible for ben-
efits since they had not held POW status when they performed forced labor. 
Once the number of applications proved too great for the IOM’s budget, 
though, the foundation turned to the German government to decide the 
case. The government commissioned a report that argued that under inter-
national law, the Italian military internees were not entitled to compensa-
tion as they were prisoners of war, even though the Nazi regime had violated 
international law by imposing civilian status on them and making them 
work as forced laborers.37 This led to a legal battle that only ended with the 
International Court of Justice’s 2012 judgment holding Germany immune 
from claims related to the Italian military internees.38 Based not on histori-
cal research but political constraints, the claims process offered a very nar-
row picture of the Nazi labor program.

Moreover, whereas in the Swiss case the CRT awards linked individual 
claims to bank behavior through the presumptions and other rules of evi-
dence, in the German case perpetrator and victim histories remained en-
tirely separate. The new historical research on places of confinement was 
never traced back to the perpetrator histories. Indeed, the claims process was 
kept so isolated from corporate histories that the foundation did not find it 
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necessary to publish the list of companies that contributed to it. The tenuous 
connection of the claims process to historical research of any sort stands in 
stark contrast to the integration and translation of histories into legal pre-
sumptions in the Swiss process.

Although the Foundation Law’s emphasis on victim suffering as opposed 
to loss and the disconnection between victim and perpetrator narratives are 
problematic from the perspective of accountability, they may have been the 
very factors that enabled the production of victim-centered historical re-
search, which was one of the most significant achievements of the German 
claims process. The place given to victims and their suffering in the Founda-
tion Law and the historical research triggered by the claims process offered 
an important corrective to the perpetrator-focused historical research com-
missioned by German companies, which, as we shall see in chapter 8, inte-
grated very little of the victim histories and perspectives. The victim-centered 
approach of the Foundation Law not only led to unprecedented research on 
victim experiences and new places of confinement, but it also protected the 
victims from retraumatization by sparing them from a lengthy individual-
ized claims procedure. This may indicate a trade-off between accountability, 
which requires the perpetrators to remain an important part of the legal in-
quiry, and victim-centered approaches.

The victim-centered approach of the German Foundation Law contrib-
uted to the humanitarian outlook of the law and impacted even the victims’ 
understanding of the payments. Indeed, the conceptualization of the pay-
ment as humanitarian was so effective that the victims themselves did not 
differentiate between payments resulting from the class action and previous 
payments stemming from the reparation mechanism. Nietzel has noted that 
in a survey conducted by the foundation among Jewish claimants, most of 
them “perceived themselves primarily as Holocaust survivors rather than 
former slave laborers” and regarded compensation as “recognition and rec-
ompense for all their suffering, not just one aspect of it.” Therefore, few saw 
the payments as “a symbolic gesture that brought this chapter in history to a 
close.” Moreover, most of the Jewish forced laborers had “received payments 
of some kind under other programs, and expected this to continue in future. 
To many it was immaterial where the individual payments came from or 
which aspects of Nazi injustice they were intended to compensate: ‘I know 
that I once received a certain sum. I cannot remember either how much it 
was or which organization sent it.’”39 Hence, in the end, the Foundation Law 
succeeded in fostering continuity between the restitution litigation of the 
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1990s and previous German compensation schemes, transforming the vic-
tims’ affirmations of legal right into a humanitarian gesture.

Conclusion

In response to the critics who argue that “humanitarian” payments in THL 
should be understood as denials of legal responsibility, this chapter has drawn 
attention to the importance of the ways in which the claims process was de-
signed. It also challenges the assumption prevalent in much transitional jus-
tice scholarship that it is always desirable to give voice to victims and put 
their stories at the center of the legal process.40 The chapter has shown that 
even though in the German case historical research on conditions of deten-
tion and slave labor was triggered by the claims process, its focus on victim 
experiences only reinforced the humanitarian discourse around the process 
and served to release corporations from responsibility. Recent historiogra-
phies of the Holocaust have called for a better integration of victim and per-
petrator histories.41 This chapter suggests that something similar is required 
in law. In other words, the goal of the claims process should be understood as 
being not simply the transfer of money, but the recognition of the connec-
tion between the corporation’s acts and the victim’s loss.42

For conceptual tort theorists, a central feature of tort litigation is its bipo-
lar character: “tort litigation brings to the fore quite a neat pairing: a defen-
dant who must pay to the plaintiff not just any amount, but precisely the 
amount of the plaintiff’s injury; and a plaintiff who is entitled to receive pre-
cisely the amount of her injury, and is entitled to receive it not simpliciter, 
but entitled to receive it from the defendant.”43 Accordingly, Hanoch Dagan 
and Avihay Dorfman have termed the distinctive justice furthered by private 
law “relational justice.” In their view, “private law does not deal with the par-
ties to an interaction, taken severally, but rather the terms of their engage-
ment with each other: the rights and duties they bear in relation to one an-
other and the frameworks of interpersonal interaction they sustain.”44 In a 
lawsuit for damages, responsibility for wrongdoing is expressed through a 
precise link between the parties. A close study of THL reveals that private 
law’s conceptualization of responsibility as relational can be approximated 
through a class action settlement and does not require a full trial. We saw 
that in the Swiss case, the integration of historical research into the claims 
process through a creative use of legal presumptions wove perpetrator and 
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victim stories into one coherent narrative of responsibility, so coherent that 
the banks objected to it even though they had nothing more to pay. But, as 
the German case shows, this does not occur in all compensation schemes. 
The more a compensation scheme is disconnected from historical research 
about perpetrators’ actions and imposes a flat rate of compensation accord-
ing to rough categorization of victims’ suffering, the closer it will come to 
“being about the money” and not responsibility.

The present analysis of THL casts light on both the strengths and weak-
nesses of the tort model to address mass violations. The ability of the Swiss 
claims process to mimic private law’s finding of responsibility may relate not 
only to the linkage made between victim damage and corporate defendant 
wrongdoing, but also to the strength of the protections accorded property 
interests in the ordinary civil model. In Judge Korman’s view, the claims re-
lated to bank accounts in the Swiss case posed the fewest legal difficulties 
since they concerned breach of contract, a straightforward legal ground. In 
contrast, he considered that the claims against Swiss banks relating to forced 
labor were more dubious, as they relied on novel theories of corporate aiding 
and abetting.45 And it is perhaps no accident that the categories excluded 
from the German Foundation Law are the very categories enjoying least pro-
tection in tort or contract: agricultural and domestic workers.46 If settlement 
of THL allowed more substantive justice than would have been possible in 
formal litigation, the shadow of private law remained present throughout, 
limiting the openness to hear novel claims for accountability.
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Chapter 7

The Judge and the Historian

The previous chapters identified in THL a new mode of legal accountability 
and discussed its significance for theorization about transnational law. This 
and the following chapter explore the implications of THL for the relation-
ship between law and historical inquiry. Much attention has been given to 
trials as a site narrating historical events, with scholars agreeing that crimi-
nal trials produce distorted and impoverished accounts of mass atrocity. The 
critique voiced by historians has found support in two very different schools 
of legal thought. Proponents of legal liberalism warn that courts’ attempts to 
write history compromise the rights of the criminal defendant, while the law 
and society movement points to the law’s inability to reflect history’s com-
plexity.1 To understand this critique, it is important to distinguish between 
the collection of historical data, such as documents and testimony, through 
which the legal process creates a sort of archive for historians,2 and the syn-
thesis of historical findings into a narrative. The two types of historical con-
tribution of the trial are of course linked.3 Yet for our purposes it is important 
to analytically distinguish between them, as it seems that critics of the judge 
as historian recognize the value of the archive produced by the criminal pro-
cess; their critique is mainly directed against the complacent acceptance of 
the historical narrative emerging from the court’s decision.4

The shift from criminal to civil litigation in the legal treatment of the 
Holocaust effected by THL has only exacerbated this critique. Indeed, as we 
saw in chapter 2, Holocaust scholars, and in particular historian Michael 
Marrus, have criticized the historical representation of the Holocaust in 
these lawsuits. Of particular concern were the use of the legal concept of un-
just enrichment when many corporations were not actually enriched as a 
result of their wartime activities; the choice of defendants based on financial 
standing rather than on fault; the focus on a few private corporations when 
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the state as well as the public and agricultural sectors had also used forced 
and slave labor; and finally the shifting of attention away from mass murder 
toward the lesser offense of theft. Thus, according to the critics, THL dis-
tanced us from the insights of historical research and was settled without a 
legal judgment attempting to clarify the historical picture.

This seems to be the prevailing interpretation of THL among the critics, 
which I seek to challenge.5 The present chapter identifies in THL a new para-
digm for the relation of law to historical inquiry, according to which the 
judge plays a facilitative and supervisory role vis-à-vis the historian, encour-
aging not only the uncovering of data but also the production of rich and 
contextualized historical narratives, narratives I explore in more depth in 
the subsequent chapter. In this new paradigm, historical research, though 
produced in interaction with the law, is less constrained by the requirements 
of the legal process than it would be under international criminal law. I thus 
suggest that the scathing criticism voiced by historians against THL derives 
in part from a misguided attempt to understand THL through the prism of 
the criminal law paradigm.

After presenting an overview of the critique of law’s representation of 
history, I examine how key features of the transnational class action—
pretrial discovery, the appointment of historians as experts, and managerial 
judging—altered the relationship between law and historical research in 
THL by recreating a division of labor between judge and historian, resulting 
in the uncovering of precious historical data. I then take on the more severe 
critique of THL that it failed to produce rich historical narratives. I argue that 
settlement perfected the division of judicial and historical functions, en-
couraging the development of new historical narratives concerning business 
involvement in the Holocaust. My claim is not that a transnational class ac-
tion on its own will automatically trigger rich historical research. Rather, in 
keeping with the contextualized approach of this book, I place the historical 
narratives produced from the 1990s in the wake of THL in broader historio-
graphical and political context. This leads me to explain THL’s influence on 
German economic history as the result of a combination of transnational 
legal developments and historiographical and sociopolitical changes in the 
1980s in Germany, which prepared the ground for the explosion of historical 
research that occurred in the 1990s. Contrary to the view of THL as a primar-
ily political phenomenon, however, this chapter exposes the crucial part 
played by legal features of THL in encouraging the production of new his-
torical research.
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The Critique of Law’s Historical Narratives

The previous chapters explained that THL created a hybrid legal form (be-
tween private and public law, civil and criminal law, domestic and interna-
tional law) in order to overcome a persisting legal lacuna and challenge the 
de facto immunity of private corporations for the use of slave and forced la-
bor, robbery, and plunder during the Holocaust. What implications does 
this new legal paradigm carry for the relationship between law and history?

One of the most pertinent constraints on law’s ability to develop a critical 
history of a nation’s “dark past” stems from the territoriality principle that 
confines criminal adjudication to national courts. Assessing the superiority 
of international tribunals over national tribunals in terms of history writing, 
one commentator notes, “[t]he most obvious contrast between domestic 
courts and international tribunals is that the latter are not constituted in the 
institutional framework of the nation-state.  .  .  . Because the nation-state is 
not in its usual place, the compulsion to engage in nation-building rhetoric 
or in nationalist mythmaking is not as acute as in national settings.”6

THL, as a transnational legal process, shares with international criminal 
trials the shift away from the nation-state, opening the door to critical in-
quiry by courts of a third-party state. But whereas international criminal law 
disconnects law from the nation-state by transferring control of the legal 
proceedings to an international body, in THL, the disconnection operated to 
privatize and decentralize litigation by granting control of the proceedings to 
victims7 and their private representatives—entrepreneurial lawyers and 
nongovernmental organizations—without the filter of a national or interna-
tional prosecutorial body (even though, as we saw in chapter 5, representa-
tives of various states were present at the negotiation table, in particular in 
the German case). Since the private parties who control the litigation ordi-
narily aim to settle rather than to clarify the historical truth, transnational-
ization would not seem to help produce more critical judgments of history.

Until recently the criticism of law’s representation of history focused on 
criminal trials, but the shift to civil litigation brought about by THL attracted 
particularly sharp opprobrium.8 In criminal trials, the historical distortion 
produced by the legal proceedings can be justified by legal rationales such as 
the need to ascertain the liability of the individual on trial for collective 
crimes such as genocide. In THL, in contrast, no such justification is appar-
ent, as the main objective of the litigation is not the determination of liabil-
ity but rather the creation of pressure on the defendants to settle and com-
pensate. Moreover, civil litigation, and in particular the amounts at stake in 
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settlement, create incentives for the parties to present partisan versions of 
history that are not likely to be corrected in the absence of a court judgment. 
Furthermore, the class structure of the lawsuit and the goal of monetary 
compensation raise the specter of commodification and the loss of personal 
narratives, as victims are turned into anonymous members of a group whose 
entitlements are calculated with the help of statistics.

It therefore seems that the consensus regarding courts’ poor historical 
analysis is only strengthened in THL, in particular due to the centrality of 
settlement and monetary compensation. A closer look at THL, however, re-
veals that it provides new possibilities for fruitful collaboration between the 
legal process and historical investigation. In particular, by avoiding the indi-
vidualistic bias of criminal law and focusing on the organization, the civil 
class action enabled the emergence of new data and narratives regarding the 
involvement of business corporations in the Nazi crimes. I therefore suggest 
that settlement represents an opportunity rather than a danger for the clari-
fication of history. As a result of settlement, we witness not the disappear-
ance of narrative but a renewed division of the judicial and historical func-
tions. Contrary to didactic international criminal trials where the historical 
and legal functions of judging are blended in the judgment, in THL the judge 
takes on a facilitative role, providing incentives to the parties to cooperate 
and supervising the historical research undertaken by nonlegal actors. The 
privatization and decentralization of the litigation means, however, that 
these new narratives are not to be found in the court judgment, but are pro-
duced in various locations and times alongside the litigation.

The Changing Relations of Judge  
and Historian and the Production of Data

American class actions have characteristics that, in the case of THL, led to the 
production of valuable historical findings. These include pretrial discovery, 
the historian as expert, and judicial managerialism in the settlement process. 
How did these features affect the relations between judge and historian?

Pretrial Discovery

Marrus argues that American civil procedure encouraged plaintiffs in THL to 
distort history in order to plead a strong complaint.9 The process of pretrial 
discovery unique to American law allows parties to obtain from each other a 
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broad range of written and oral information relevant to the case after the 
initial claim has been filed.10 This encourages plaintiffs to file claims before 
they come into possession of large amounts of evidence, with no require-
ment to commit from the outset to one version of the facts, which in turn 
carries the risk that plaintiffs will exaggerate their claims in order to initiate 
the litigation. Thus the plaintiffs in THL claimed that the business corpora-
tions had derived huge profits from their employment of forced labor before 
they conducted the historical research to substantiate these claims and be-
fore many of the archives were even opened for review.11 Taken out of the 
larger legal context, such a distortion seems unjustified. The possibility of 
using discovery, however, is pivotal in legal struggles against business corpo-
rations, from which it is otherwise difficult to obtain information because, 
unlike public bodies, they are not subject to the requirements of domestic 
freedom of information legislation. This was particularly true of Swiss banks, 
which have even turned banking secrecy into a business asset.12

Indeed, as we saw in chapter 2, after the war banking secrecy was used by 
Swiss banks against Holocaust survivors and their descendants to justify 
withholding information about accounts, practically negating the chances 
of success of individual requests and civil actions in domestic European 
courts. Although Judge Korman refused to formally order discovery to allow 
the plaintiffs’ accounting experts to inspect the banks’ records, fearing that 
such an order would have forced Swiss banks to commit a criminal act in 
their country, he pressured the defendants to reveal some information by 
refusing to validate the settlement as fair according to the law until access to 
information was secured.13 The Swiss banks agreed to an audit by the Volcker 
committee, which discovered 36,000 relevant accounts. Thus, although dis-
covery rules were not formally applied in the Swiss case, American civil pro-
cedure allowed the plaintiffs to file their claims notwithstanding the lack of 
evidence and, combined with the incentives offered by settlement, pres-
sured the banks into overriding their secrecy policy and revealing at least 
some valuable information.

U.S. court procedure also influenced the production of new historical 
data in the German case, albeit in more indirect ways. As we saw in chapter 
5, the German settlement was not managed by U.S. courts. Yet there too 
the lawsuit pressured German corporations to reveal information about 
their wartime activities. While historians report that in the 1980s they 
were refused access to company archives, after THL it was the companies 
themselves that hired historians to research their relationship with the 
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Nazi regime.14 The ways THL incentivized German corporations to do so 
will be discussed below.

The Historian as Expert

One aspect of the privatization entailed by the civil class action was the hir-
ing of historians by plaintiff law firms to collect evidence for the case. In ad-
dition, Jewish organizations as well as the defendants sent historians to ar-
chives in the attempt to find data that supported their position.15 The 
reliance on historians in Holocaust trials is not new. In most criminal Holo-
caust trials, the prosecution relied on historians’ expert testimonies to clar-
ify the historical context. This is required in part by the collective aspect of 
the crimes.16 Historians, however, have lamented the loss of professional au-
tonomy resulting from the special rules of procedure pertaining to histori-
ans as expert witnesses. Such is the critique voiced by French historian Henry 
Rousso in the letter in which he publicly explained his refusal to serve as ex-
pert witness in the trial of Maurice Papon: “In my soul and conscience, I be-
lieve that an historian cannot serve as a ‘witness,’ and that his expertise is 
poorly suited to the rules and objectives of a judicial proceeding.”17

THL did not pose this problem. While the data produced by historical re-
search certainly helped build the legal case and sharpen the legal issues, the 
historian in the presettlement stage was confined to the traditional role of re-
searching the archive, with the lawyers and parties retaining control of the 
legal process.18 The settlement meant that the historian was not called upon to 
act as expert witness to connect the deeds of the individual perpetrator to the 
larger historical context at trial. Instead, as will be explored more in depth in 
the final section of this chapter, historians were hired by corporate defendants 
to research the corporate archive and produce historical accounts of the com-
pany’s wartime behavior. Historians also contributed to the claims process 
under the German Foundation (as discussed in the previous chapter). In these 
litigation-related activities, history writing was separated from the legal pro-
cess and was thus shielded from its procedural rules.

Managerial Judges

We saw that class actions have been the site of the development of “manage-
rial judging,” whereby the judge actively manages the case from its incep-
tion through its implementation, encouraging the parties to reduce the area 
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of dispute by agreeing on points of fact and law, and ideally by settling.19 We 
can trace a similar development in the international tribunals for the former 
Yugoslavia and Rwanda in the 1990s. It has been suggested that the ineffi-
ciency and lengthiness of international trials led the tribunals to gradually 
adopt a more managerial procedure.20 In international criminal law, how-
ever, managerial judging was linked to the advancement of a new didactic 
role for the court in ascertaining the historical truth in its final judgment. 
The managerial judge in international criminal law, intended to expedite ad-
judication in order to reach judgment, should therefore be distinguished 
from the judicial managerialism of American civil class actions, where the 
ultimate objective is settlement. Furthermore, unlike international criminal 
trials in which the trial phase is central, in class actions, the judge gives 
much more attention to the pretrial and posttrial phases, including the dis-
tribution phase.21 The American managerial judge is more bureaucratized 
and better equipped to deal with the group nature of the litigation and the 
organizational structure of the defendants.

How does this judicial role influence the division of labor between judge 
and historian? Critics of the judge’s role as historian in criminal trials find 
fault mostly with the way the historical narrative becomes subordinated to 
the needs of the legal process and therefore tends to produce a partial or dis-
torted picture. The introduction of judicial managerialism in international 
criminal trials may reinforce this problem, as the judge is granted more dis-
cretion and is expected to produce a legal judgment that also clarifies the 
historical truth.22 In contrast, the judicial managerialism of THL led to the 
renewed separation of the legal and historical functions of litigation. This 
was especially apparent in the Swiss litigation. Although the judge was 
granted far-reaching powers that allowed him to deal with large bureaucratic 
organizations, these powers were more procedural than substantive: order-
ing disclosures of information, supervising negotiations, approving settle-
ment, and monitoring its complex implementation.23 These powers allowed 
the judge to encourage productions of historical data without himself mak-
ing historical pronouncements.24

Settlement and the Historical Narrative

Civil litigation is linked to settlement as a dispute-resolution mechanism, 
and settlement, by definition, undermines the attempt to determine legal 
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and historical responsibility, as it allows the defendant to pay without the 
issue of liability being established. Hence, paradoxically, while the separa-
tion of historical and legal functions allows the civil class action to contrib-
ute to the historical record, settlement may also be seen as precluding the 
formation of an authoritative historical narrative by a court of law. In addi-
tion, the centrality of money to class action litigation seems to produce 
more of an “accounting” than a historical narrative. The parties in THL ar-
gued about the number of potential claimants and the compensation due 
them, appointed expert committees composed of accountants to investigate 
and report about these numbers, and established complex bureaucratic 
mechanisms to assess victims’ claims. Moreover, the data produced during 
the litigation consisted not simply of numbers, but of statistics, framed in the 
language of probability as opposed to certainty.25 Thus the class action seems 
to point to a loss of narrative, while resulting in formidable gains for the his-
torical “archive.”

Contra this view, I would like to suggest that thanks to settlement, THL 
in fact encouraged (but did not control) the decentralized production of nar-
ratives about corporate involvement in the crimes of the Third Reich. In-
deed, critics of THL may have been looking for the historical narrative in the 
wrong place. In the absence of a court decision on liability, they assumed 
that the litigation did not produce any narrative, and they criticized the few 
rulings issued in THL for distorting history.26 True, the judge abandoned 
control of the historical narrative in exchange for a facilitative role. But as a 
result, narratives were produced in various sites, at different times, and by 
various players. Personal victim narratives emerged in the court proceed-
ings, as Holocaust survivors told their stories at the fairness hearings re-
quired by the federal rules of procedure before the court could approve the 
settlement, as well as in the victim questionnaires and CRT awards discussed 
in chapters 3 and 5. Most significantly, settlement of the litigation encour-
aged the production by historical commissions of historical narratives about 
corporations’ involvement in the crimes of the Third Reich.

THL and Commissioned History

In the wake of THL, two types of historical commissions emerged: national 
and private. In response to the restitution campaign, twenty-four European 
governments commissioned historians to research property spoliation in 
their countries during World War II.27 The best-known government-
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appointed commission was the Bergier commission, formed in Switzerland 
in direct response to the lawsuits. As we have seen, the commission reported 
a concerted wartime policy on the part of Swiss banks to comply with Ger-
man requests for transfers from Jewish accounts even when this was contrary 
to their customers’ interest and to the law. It also confirmed the plaintiffs’ 
claims that after the war the Swiss banks had deliberately failed to return as-
sets deposited with them by victims of the Holocaust.28

The Bergier commission was to have unimpeded access to the archives 
held by Swiss private companies, including banks and insurance companies; 
the companies were prohibited from destroying any files relating to the pe-
riod being examined by the commission; and the initial budget of five mil-
lion Swiss francs was increased to twenty-two million.29 The commission’s 
findings of improper behavior by the Swiss banks formed the basis of legal 
presumptions adopted in the rules for distribution of the settlement (as dis-
cussed in the previous chapter).

The second type of commission consisted of one or more historians of 
various nationalities and types of expertise hired by German companies to 
investigate the company’s relationship with the Third Reich.30 This led to a 
boom in research on the business and economic history of Germany and 
Europe of the 1930s and 1940s, as well as to a proliferation of research on 
the subject of complicity of third parties in the Nazi crimes31 and to a new 
historical approach to the role of private business in the Holocaust.32 This 
model even spread beyond private corporations and was adopted with 
variations by numerous government ministries having nothing to do with 
the litigation.33

Commissioned History in Germany, Past and Present

In order to understand the role of litigation in encouraging new historical 
research, it is important not only to analyze the new institutional setting 
produced by the civil class action in American courts, but also to consider its 
connection with changing politico-legal conditions in Germany and glob-
ally.34 The historical commissions formed in the wake of THL are an innova-
tion linked to legal features of the litigation. At the same time, they draw on 
pre-existing historiographical and social trends and exhibit much continu-
ity with German corporations’ responses to attempts to impose legal ac-
countability on them since Nuremberg. What is important for our purposes 
is that while the corporate-commissioned history was largely apologetic, the 
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commissioned histories produced in the wake of THL were critical, thanks to 
the new division of labor between judge and historian.

In the introduction to his book Hitler’s Foreign Workers: Enforced Foreign 
Labor in Germany under the Third Reich, German historian Ulrich Herbert 
states that in August 1944, 7,615,970 foreign workers were officially registered 
in employment rolls in the territory of the Greater German Reich. “By the 
late autumn of 1941, if not before, the entire German war economy had be-
come heavily and irreversibly dependent on foreign labor.”35 Accordingly, 
the prosecution at the Nuremberg trials placed slave labor as a major charge 
against both state officials and industrialists. Herbert claims that for the 
prosecution, “foreign slave labor was seen as the clearest evidence of practi-
cal cooperation and basic agreement between the Nazi leadership, big indus-
try and the majority of German population.”36 Yet after the trial and until 
the mid-1990s, the question of business’s role in the Third Reich was the sub-
ject of little public debate in Germany. One possible reason for this lack of 
interest is the dramatic shift in the United States’ position toward German 
businesses during the course of the industrialist trials in Nuremberg. Al-
though German industry was initially seen by the American prosecution as 
one of the root causes of the war, it came to be seen as a key partner in post-
war stability.37

Subsequently, the topic of corporate responsibility received little atten-
tion from historians either, and there was little in-depth, rigorous scholarly 
research, certainly nothing like the quality of the studies carried out after 
1996 when there was greater access to archives. What can explain this lack of 
interest for decades after the war, when neither historians nor the general 
population could claim ignorance of the fact that millions of foreign labor-
ers had been used during the war, often working side-by-side with German 
workers? A key to the answer lies in the way German corporations “trans-
lated” Nuremberg’s legal results into public moral positions.

As we saw in chapter 1, until the 1980s German companies rebutted ac-
cusations of wartime wrongdoing. Companies attributed responsibility to 
the state by referring to the IMT decisions at Nuremberg without mention-
ing the follow-up industrialist trials against Flick, Krupp, and I. G. Farben.38 
When later the industrialist trials were mentioned in the public debate, the 
lines of defense used by the corporate defendants and accepted by the tri-
bunal were put to use by the corporations and their legal counsel in the 
German press to build their image as passive victims of a terrorist state.39 
There was no strong public opinion to counter this view, even though the 
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American prosecutors at Nuremberg had conceived of the trial as a peda-
gogical tool intended to have public impact.40 In this context, the few resti-
tution claims brought in German courts by Jewish survivors were met with 
incomprehension as they contradicted the self-image of German business-
men as victims.41

After the war, the press echoed German industry’s claim that forced la-
bor was, in Henning Borgräffe’s words, “a normal concomitant of war.”42 
Moreover, according to Ulrich Herbert, the focus of the Nuremberg tribunal 
on mass murder and concentration camps pushed the issue of forced labor to 
the margins and made it difficult for ordinary Germans to recognize their 
wartime experiences of working alongside foreign laborers in the atrocities 
discussed at the trial. Thus, ironically, the Nuremberg trial, which was meant 
to teach ordinary Germans about the breadth of German society’s responsi-
bility for the Nazi crimes, “was one of the key factors behind the deepening 
separation between private experience and public discussion of the history 
of the Third Reich.”43

The companies’ firm stance regarding their lack of responsibility also 
contributed to the poverty of historical research. Companies routinely re-
fused to give historians access to their internal archives, without which it 
was of course extremely difficult to write a history of corporate involvement 
in forced and slave labor; the principal source for historical research in the 
postwar years was the corporate archives seized in preparation for the indus-
trialist trials at Nuremberg.44 Thus at the beginning of the 1980s, Ulrich Her-
bert approached forty companies, without success, to obtain access to their 
archives.45 When access was given to historians, it was part of a public rela-
tions campaign and led to the writing of apologetic histories that historian 
S. Jonathan Wiesen has termed “a whitewash.”46 These were “commissioned 
histories” by private business, but they were very different from the ones un-
dertaken in the 1990s. They presented German industrialists as having oper-
ated under terror from the Nazi regime and therefore as lacking responsibil-
ity for both the policy of employing slave labor and for work conditions.

The situation began to change in the 1980s, setting the stage for the ex-
plosion of research of the 1990s. In response to growing public criticism, a 
few German companies, such as Volkswagen and Daimler-Benz, funded his-
torical research teams to explore their wartime behavior, this time giving 
them full autonomy as to the findings to be published.47

This represents a sharp turn in the attitude of German business. The gen-
erational change in managers certainly made scrutiny of the past easier.48 
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But more profound social changes were also at work. The issue of slave labor 
fit the “politics of victimhood” that had emerged since the 1970s, and it was 
thus easily understood by laypersons.49 Moreover, in the 1980s the alterna-
tive left in Germany had begun uncovering the histories of “forgotten vic-
tims,” including Sinti and Roma, homosexuals, and forced laborers. The 
Green Party, which emerged as a political force in 1985, advocated compen-
sating these marginalized (forgotten) victim groups.50

Until the 1980s forced laborers were generally perceived to have been col-
laborators, not victims, of the Nazi regime.51 The change in public percep-
tion of who is a victim can explain how claims for compensation payments 
for former forced laborers became increasingly salient in German public dis-
course, triggering the interest of historians.52 In fact, as Henning Borggräfe 
has shown, many German historians took on an activist and political stance, 
conducting research with the more or less stated purpose of supporting the 
compensation claims for “forgotten victims.”53

When the class action lawsuits were filed in the United States in the mid-
1990s, the lawyers and negotiators involved in the case found a slew of Ger-
man historians ready to provide data and even calculate damages.54 In this 
context of increasingly vocal claims for compensation, the corporations saw 
acknowledgment of moral responsibility as a new defense strategy that fit 
well with the new culture of corporate social responsibility.55 Continuing to 
insist that their responsibility was not legal but moral, they explained their 
willingness to contribute money as a “humanitarian gesture.”56 Nonethe-
less, what began as a strategy to divert public criticism in light of the new le-
gal threat ended up bringing some real changes in their attitude, such as the 
opening of archives and the establishment of historical commissions.

Yet it was only once the class actions were filed in the United States that 
research exploded.57 The class actions and the ensuing negotiations between 
U.S. officials and German politicians and business representatives signifi-
cantly raised public consciousness of business complicity with the Nazi re-
gime. The end of the Cold War also removed the corporations’ fear that the 
dissemination of information about their wartime past could somehow 
harm the German economy.58 Crucially, globalization of both the economy 
and the media gave huge significance to the lawsuits, as German companies, 
whose stock was traded abroad, were now highly dependent on foreign pub-
lic opinion.59 Moreover, unlike earlier accusations voiced in East Germany, 
the class actions were perceived as a real legal and financial risk, pressuring 
the German companies to act. Thus, the constellation of the 1990s encour-
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aged companies to open their archives and to invite researchers to explore 
their Nazi past in more critical ways.

Legal settlement played a key part in this process. According to Borggräfe, 
once the negotiations to settle the lawsuits ended, history writing was severed 
from politics and compensation claims and now served the purpose of prov-
ing the companies’ social and moral responsibility.60 Indeed, it is precisely 
settlement and the lack of determination by the court about the legal respon-
sibility of business that encouraged the defendant corporations, including 
some of the largest German firms—Deutsche Bank, Degussa, Hugo Boss, and 
Bayer (as well as numerous nondefendant corporations)—to go beyond the 
formal requirements of the law and act in accordance with what they insisted 
were moral obligations, opening their archives and hiring historians to do re-
search and publish their findings, all at a substantial cost.61 It is important to 
remember that these archives were private and would not have been opened if 
not for the lawsuits. In this sense the restitution lawsuits constitute another 
example of the ways trials can mobilize resources to collect research mate-
rial.62 But the settlement of the lawsuits had another effect. It also liberated 
historians from the need to play a political role in a public debate on the one 
hand, and to shape their research according to the narrow framework imposed 
by requirements of law on the other. Professionalism was the new stance in-
voked by historians after the settlement of the class actions.63

What Sort of Business History?

The filing and settling of claims in THL thus combined with the geopolitical 
context, which led to an upsurge of historical research on business under the 
Third Reich. What was the substance of the new historical research and how 
did the new legal-political constellation contribute to it? Here too we must 
take a step back in time to gain perspective. The beginning of the Nuremberg 
trials was marked by a remarkable consensus between the United States and 
the Soviet Union regarding the economic cases. Historian Grietje Baars ex-
plains that “both understood WWII as a war of economic imperialism in 
which industrialists had played a key role—both in planning and waging.” 
This consensus, however, soon broke down. “With the commencement of 
the Cold War this idea became a point of sharp ideological divide. The eco-
nomic story of WWII gradually moved over to ‘hidden history’ in the West, 
while remaining visible only in the German Democratic Republic and Soviet 
discourse.”64
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Thus, in the climate of the Cold War, while the few scholars in West Ger-
many who researched the relationship between business and the Nazi state 
produced apologetic work of limited value, the extensive East German schol-
arship on this issue was molded to fit Marxist theory and therefore led to 
gross oversimplifications, in particular the equation of capitalism with fas-
cism.65 Marxist scholars denounced the fascist regime as subservient to capi-
talist interest and accordingly saw businessmen’s actions as complicit in the 
crimes of the Nazi regime.66 These studies laid direct responsibility for both 
the conception and the implementation of foreign workers’ deployment at 
the door of big business, viewing the importance of the organs of the state 
and party as secondary.67 The alleged link between fascism and capitalism 
also led to a focus on the question of business’s pre-1933 support for Hitler and 
responsibility for his rise to power. West German scholars who examined 
business history were similarly affected by ideology, choosing to concentrate 
on the years before 1933 to refute the Marxists’ claims.68 The ideological con-
straints on historical research also operated in the United States, if to a lesser 
extent, the most notable example being the reaction to David Abraham’s 1981 
book The Collapse of the Weimar Republic, which was sharply censored by his 
American colleagues for misusing sources and for adopting a structuralist-
Marxist approach in an attempt to demonstrate a connection between capi-
talism and the rise of the Nazi Party.69 It is no wonder, then, that until the 
1980s only a handful of complex historical narratives of corporate behavior 
under the Nazis were published by German and American historians.70

The end of the Cold War freed historians to examine the complex rela-
tions between state and businesses under National Socialism. Crucially, the 
impetus to do so was provided by the turn to private law as a new prism 
through which to examine the Nazi crimes. Historian Dan Diner sees a 
causal link between the principal legal tool used in the transition to democ-
racy in Eastern Europe—the restitution of private property—and the emer-
gence of national collective memories of wartime Europe. The Cold War had 
neutralized national memories and subordinated them to the dichotomous 
ideological framework of East versus West, freedom versus equality. The fall 
of the communist bloc led to broad processes of restoration of previously 
owned private property aryanized under Nazi rule or nationalized under 
communist rule (such as in the agreement providing for German reunifica-
tion), and it ushered in new public discussions about national experiences 
during World War II.71 One need not endorse this causal explanation about 
law and collective memory to recognize, like historian Constantin Goschler, 
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that the fact that claims for justice from the 1990s were framed in terms of 
restitution led historians to examine the complicity of various institutions 
and governments that had participated in theft and plunder.72 THL is one of 
the leading manifestations of this turn away from the perpetrator/victim di-
chotomy of criminal law (Nazi perpetrator vs. Jewish victim) and toward the 
responsibility of enablers and complicit institutions.

Thus, while the claims that emerged from THL are essentially the same as 
those made by Marxist historians in East Germany during the Cold War, they 
were listened to in the 1990s because they were not framed in Marxist terms. 
The research that emerged also avoided the gross oversimplifications of the 
East German historians. Of particular importance was the acceptance by busi-
ness historians of the British Marxist historian Tim Mason’s thesis about the 
primacy of politics over the economy in Nazi Germany.73 This contention did 
not lead Mason, however, to accept the prior thesis that corporations were 
passive and acted out of sheer state terror. Instead he concluded that

The fact that numerous industrialists not only passively co-operated in the 

“Aryanization” of the economy, in the confiscation of firms in occupied ter-

ritory, in the enslavement of concentration camp prisoners, in the enslave-

ment of many million people from Eastern Europe and in the employment of 

concentration camp prisoners, but indeed took the initiative in these ac-

tions, constitutes a damning judgment on the economic system whose es-

sential organizing principle (competition) gave rise to such conduct. But it 

cannot be maintained that even these actions had an important formative 

influence on the history of the Third Reich; they rather filled out in a barbaric 

manner a framework which was already given.74

As we will see in the next chapter, the scholarship produced by the his-
torical commissions of the 1990s was not constrained by criminal law and 
could abandon the assumptions of either complete passivity or strong con-
trol on the part of business in the Third Reich. Instead it sought to under-
stand the amount of leverage and choice enjoyed by the companies. The 
commissions concluded that the companies had actively sought to further 
their business interests and that they had initiated much of the use of forced 
and slave labor, even though they had neither devised the policy nor con-
trolled it and even though they had not gained much profit from it.

This does not mean that the post–Cold War historical research is free of 
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all ideological influences. The corporations’ response to the lawsuits, in-
sisting on moral as opposed to legal responsibility and producing a new 
trend of “privatized history,” can be seen as an expression of neoliberal 
practices.75 Thus the historiographies of German corporate history do not 
point to a new “objectivity,” but rather to a change of social, political, eco-
nomic, and legal conditions that was conducive to writing complex his-
torical narratives. The new research produced by the historical commis-
sions and the possibilities the new legal landscape opened for exploring 
the structural causes of gross human rights violations will be examined in 
the next chapter.

Conclusion

Although it built on prior historiographical developments, the commis-
sioned history written in the wake of THL was much more critical, complex, 
and nuanced than what came before it. Given the end of the Cold War and 
the social and generational changes experienced in Germany, what is the 
part played by law in this story? How did features of the transnational class 
action contribute to the writing of richer, more critical commissioned histo-
ries? First, the requirements of discovery and transparency in American liti-
gation coupled with the release from liability effected by settlement incen-
tivized corporations to open their private archives to historians for the first 
time. Unimpeded access to internal corporate archives provided historians 
with a wealth of materials and a window onto the complex motivations of 
corporate officials and employees in their dealings with the Nazi regime, 
which enabled the production of rich and nuanced narratives. Second, the 
division of labor between judge and historian means that not only were his-
torians given full access to archives, but their professional autonomy was 
guaranteed and they were able to go beyond the narrow legal issue of unjust 
enrichment, the amounts of profits (or losses), and numbers of slave labor-
ers. As we shall see in the next chapter, their narratives explore the multiple 
forms of cooperation between corporations and the Nazi state and transfor-
mations in the corporate culture of each institution over the course of the 
Nazi regime. Finally, managerial judging in the absence of a decision on lia-
bility released corporations from the need to produce defensive histories and 
also made the historians understand their role as complementary to that of 
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the court, not in opposition to it. Historians no longer needed to take an ac-
tivist or partisan view, not only because the ideological battles of the Cold 
War had abated, but also because settlement allowed them to see their role as 
one devoted to exploring and exposing the truth. Accordingly, their narra-
tives attend to the moral complexities that had been lost under the binary 
victim/victimizer framing of criminal law.
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Chapter 8

Commissioned Corporate History

This chapter delves more deeply into the “work product” of the historical 
commissions established by German corporations in response to THL. 
These histories offer a rare attempt to address business responsibility for 
participation in atrocities. What account of corporate responsibility did 
they produce? What can we learn from these histories about the legal and 
other conditions under which corporate responsibility can be examined in 
depth? To answer these questions, I examine the commissioned histories 
from the perspective of transitional justice, one of the dominant contem-
porary frameworks for conceptualizing legal responses to mass violence. 
While transitional justice institutions and scholarship initially focused on 
short periods following transitions to democracy, the purview of the field 
has been broadened to include various forms of injustice and how these 
wrongs are addressed over long periods of time, following the experience 
of societies such as Argentina, where the attempts to bring former mem-
bers of the military regime to account ended up spanning more than three 
decades. This new understanding of the field as encompassing efforts to 
address the crimes of a repressive regime many years after the events allows 
us to think of THL as the belated attempt to address the elusive responsibil-
ity of business organizations for atrocities under the Third Reich. I argue 
that the new model offered by THL, in which the law triggers historical re-
search but does not constrain the terms of inquiry, has many advantages in 
comparison with other transitional justice mechanisms and led to the 
writing of a complex corporate history. But I also point to some important 
drawbacks of this new approach. Thus, the chapter uses the case of THL to 
inform current debates in the field of transitional justice regarding the re-
sponsibility of economic actors.
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Transitional Justice

Transitional justice institutions are those official and nonofficial mecha-
nisms by which societies attempt to deal with past repression or conflict. The 
central institutions of transitional justice are truth commissions, criminal 
trials (including, today, international criminal trials), lustration policies, 
and reparations. Despite the significant broadening of the field’s goals to in-
clude gender justice, the rights of children, corruption, and land restitution 
and redistribution, and despite its transformation, under political condi-
tions of permanent instability and violence, from being an exception to be-
ing a paradigm of the rule of law,1 critics argue that it still tends to neglect 
economic factors.2 The emphasis on physical violence rather than economic 
repression can be explained by the emergence of human rights since the end 
of the 1970s as an apolitical discourse, whether one adopts Samuel Moyn’s 
view of human rights as the last standing utopia after disappointment with 
the twentieth century’s political ideologies or the more conventional expla-
nation of the depoliticization of human rights by Amnesty International 
and other NGOs as a means for gaining broad-based legitimacy.3 Given that 
questions of economic distribution dominated the ideological battles of the 
Cold War, it should come as no surprise that depoliticizing claims for justice 
after transitions involved ignoring economic issues.4

The dominance of the human rights framework also brings with it a 
heavy dose of legalism, which perpetuates a binary conceptualization of 
transitional justice as involving victims and perpetrators. This makes it more 
difficult to address the responsibility of third party “enablers,” which is the 
position that economic actors tend to fill.5 South Africa’s Truth and Recon-
ciliation Commission (TRC) notoriously focused on gross human rights vio-
lations instead of examining the system of apartheid itself, including land 
dispossession. While the TRC held a one-day “institutional hearing” for 
business, this was clearly not at the heart of its mission, which emphasized 
racism at the expense of economic exploitation as the explanatory frame-
work for the apartheid regime’s human rights violations.6 This can explain 
the lawsuit brought by South African victims of apartheid under the ATS in 
U.S. federal courts against multinational corporations for their contribution 
to apartheid. Just as in THL, the hope was to bring the business corporation 
to accountability and to expose the story that was still missing from the TRC.

Transitional justice’s stated aim of understanding the past highlights an-
other lacuna: the absence of historians as participants in the field. This cri-
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tique is not as familiar as the critique of the lack of economics, but it is no 
less disparaging. In his study of the South African TRC, anthropologist Rich-
ard Wilson lamented that historians were not part of the process. He showed 
that the attempt by lawyers and sociologists to fit confessions and victim 
statements into known categories of human rights violations decontextual-
ized the information and prevented the formation of a coherent narrative 
explaining apartheid. As a result, the TRC report presented a sequence of 
perpetrators and victims instead of a complex history of a “state of war” 
against the background of economic colonialism.7

The absence of historians seems at first sight extraordinary since, as 
pointed out by Paige Arthur, transitional justice developed at the same time 
as the German Historikerstreit, the fierce debate that took place in West Ger-
many in the 1980s on how to interpret the Nazi era and the Holocaust. As 
Arthur points out, “[t]o a certain degree, the debate was also about who bore 
responsibility for the Nazi regime and its crimes—a small clique of elites who 
commandeered the state (making the Holocaust a historical aberration), or a 
broad swath of the population who actively or passively supported it.”8 Ar-
thur explains the absence of historians in transitional justice by uncovering 
the intellectual roots of the transitional justice project: the shift from theo-
ries of modernization to theories of elite bargaining. With legal-political re-
form seen as a sufficient condition for democratization, and transitional jus-
tice institutions given a short time to complete their investigation, there was 
little room for the complex narratives of historians reaching far back into the 
past and deep into the economic and social context. Many historians, for 
their part, have stayed away from the didactic, official history writing that 
characterizes the reports of truth commissions.9

Critics of transitional justice have pointed to these two lacunae—the in-
visibility of economics and the absence of historians—but without connect-
ing them. It may therefore appear that they could be overcome within a tran-
sitional justice framework if only the right technical changes were made, for 
example broadening the mandates of transitional justice institutions to ex-
amine economic injustice and the behavior of business entities, and includ-
ing historians on the staff of institutions such as truth commissions.

These two lacunae, however, may be connected. The field’s difficulties in 
accommodating historians’ complex structural explanations for violence 
are exacerbated in the case of economic history’s examination of business 
involvement in violence. If historians can uncover the spectrum of choices 
faced by corporations in their dealings with authoritarian regimes, and the 
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multiple motives that led businesses to participate, directly or indirectly, in 
repression and violence—among them the desire for profits, good relations 
with the regime, or a competitive edge alongside or in lieu of ideology—it is 
not clear how such findings could translate into criminal accountability or 
even be regarded by a truth commission as an instance of human rights vio-
lations. Neither can historical findings easily be translated into socioeco-
nomic reform, especially when historians point to deep economic structures 
as causes of violence, and the political instability of societies in transition 
makes meaningful reform impracticable or even a threat to peace.

Thus, when viewed jointly, these two lacunae may point to a structural 
limitation of the field of transitional justice. Both seem to derive from the 
field’s focus on agency and on problems for which there is a remedy in crim-
inal law or legal reform. Both seem linked to the assumption prevalent in the 
field that democratization is a legal-political phenomenon that can be dis-
connected from significant economic redistribution.

Would the introduction of historians, and in particular economic histo-
rians, and a broadened research mandate for transitional justice institutions 
to include the relationship between economics and politics not constitute 
too much of a repoliticization of the field, and therefore a threat to its legiti-
macy? And conversely, if transitional justice institutions embraced eco-
nomic history without simultaneously questioning the field’s assumptions 
and structure—the need to provide information useful for legal accountabil-
ity, legal-constitutional reform, or the creation of a consensual narrative of 
the past—would this portend any real change? Would we not have a situa-
tion similar to what Susan Marks described in her analysis of the growing 
attention to “root causes” in international human rights practice, where the 
investigation of causes is too superficial, effects are treated as causes, and 
causes, even when they are identified, are set aside, disconnected from prac-
tical proposals?10

THL and Economic History

Usually these kinds of questions remain at the level of theory or speculation, 
but THL provides an outstanding example of the role economic history can 
play in transitional justice. In these lawsuits, which were settled without a 
judgment on liability, the commissioned histories of corporations consti-
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tuted the main texts produced by the litigation and contributed significantly 
to unraveling the complexity of business involvement in repression.

In her analysis of the limitations of the discourse of “root causes” in in-
ternational human rights practice, Marks does not mention the turn to his-
torians as a possible corrective. The solution she outlines, however, essen-
tially calls for precisely the kind of inquiry that historians are trained to 
provide: a descriptive rather than normative approach; a focus on “transitive 
concepts,” that is, on direct actions on people and things such as exploita-
tion and marginalization instead of discrimination; attention to beneficia-
ries to better understand the relational character of social phenomena and 
how deprivation and privilege relate to one another; and a thorough exami-
nation of socioeconomic conditions in order to provide material explana-
tions and not merely explanations at the level of ideas.11 The suggestion that 
THL provides an example of the type of inquiry imagined by Marks does not 
necessarily mean that the historical commissions formed in THL should 
serve as a new institutional model, but rather that the case of THL may be 
used to shed light on the conditions under which economic history can pro-
vide a corrective to the lacunae in transitional justice, as well as on the costs 
and benefits of such an approach. In other words, under what conditions, if 
any, can economic history be integrated into a legal, human rights frame-
work without losing its complexity, depth, and explanatory power?

In what follows, I argue that the commissioned histories in THL suc-
ceeded in providing a complex narrative of economic injustice that fore-
grounded structural and material explanatory frameworks for business col-
laboration with the Third Reich.12 Moreover, in order to inform debates 
about transitional justice, I point to the legal and other conditions that 
made such histories possible. I base my arguments on a close reading of the 
following reports of historical commissions: Peter Hayes’s From Cooperation 
to Complicity, which discusses the business of chemical company Degussa 
during the Third Reich and focuses on the company’s relations with the Nazi 
Party and the state, and on the part played by the company in the aryaniza-
tion of property, armament, the processing of Jewish gold, the exploitation 
of laborers, and the production and sale of Zyklon B to the SS; Gerald Feld-
man’s Allianz and the German Insurance Business, 1933–1945, which discusses 
the giant insurance concern’s treatment of Jewish employees and customers 
during the Third Reich, its actions during the war in the occupied lands, and 
its role in aryanization and Kristallnacht; Harold James’s The Deutsche Bank 



148� the holocaust, corporations, and the law

and the Nazi Economic War against the Jews, which focuses on the bank’s in-
volvement in the aryanization of Jewish property; and Jonathan Steinberg’s 
The Deutsche Bank and Its Gold Transactions during the Second World War.13 
These studies were chosen from a large number of potential works for their 
high scholarly quality and for representing a broad cross-section of business, 
from the chemical industry to financial institutions.

Each commissioned history devotes profound attention to an economic 
player, the corporation, and its role as beneficiary or enabler of violence. 
New kinds of victims are also the subject of study: forced laborers, victims of 
the aryanization of property and the workforce, and customers of financial 
institutions denied access to their assets. Thus, instead of the physical vio-
lence, pain, and death recounted in TRC reports, the histories narrate the 
story of the dispossession and exploitation that often preceded or accompa-
nied physical violence. Having laid out the achievements of these business 
histories as a way to address corporate responsibility, I also point to a number 
of significant limitations they have from a transitional justice perspective.

The Shadow of the Law

These four books do not purport to offer comprehensive histories of each 
company. As the authors themselves acknowledge, they were written in re-
sponse to the lawsuits and focus primarily on the issues raised in them.14 
James and Steinberg devote each of their books to one such issue: aryaniza-
tion and gold, respectively.15 Even when a broad range of issues is exam-
ined, such as in Hayes’ study of Degussa, the list corresponds to the claims 
made against the company in the lawsuits. As explained by the author, 
“this book is designed not as an all-embracing history of the firm under 
Nazism, but rather as a report on the most sensitive aspects of that his-
tory.”16 Similarly, Feldman notes that his book on Allianz is primarily con-
cerned with the fate of Jewish insurance assets under Nazism, which was 
the subject of a 1997 lawsuit in New York, “to which [the book] owes its ex-
istence.”17 These books therefore offer a new genre of history writing. They 
raise similar questions about the implication of the studied corporations in 
the Nazi crimes and, as we shall see, adopt similar conceptual frameworks, 
methodologies, and conclusions.

These similarities can partly be explained by the fact that they are com-
missioned histories relying extensively on the corporate archive. But as we 
saw in the previous chapter, historians were already beginning to be com-
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missioned in the 1980s when compensation for former forced laborers be-
came the subject of heated debates in Germany. Yet they did not produce the 
same kind of history. Mommsen’s book on Volkswagen, for example, was ac-
cused of being a whitewash. It barely touches on the subject of the managers’ 
responsibility and instead focuses on the various categories of forced labor-
ers and their living and work conditions, reflecting the then contemporary 
debates in Germany about broadening the categorization of victims to in-
clude forced labor. The type of legal question raised in the background pub-
lic debate therefore seems to be key to the type of history written.18 THL also 
provided historians with new materials, enabling them to delve deeper into 
the corporations’ histories. Harold James had been commissioned in the 
1980s by Deutsche Bank to write a history of the company under Nazism, 
published in 1995. But his later study, published in 2001 in reaction to the 
restitution lawsuits, benefited not only from extensive new material from 
central Europe and Russia thanks to the end of the Cold War, but also from 
historical records unearthed in the bank itself, as “the extent of public con-
cern made it crucial to undertake the expensive task of locating and central-
izing all historical records, including those previously held by bank branches 
in more or less forgotten record depositories, back rooms and cellars.”19 The 
breadth of the new material led James to revise his 1995 study and include 
new chapters and sections on the global economic context, activities out-
side Germany, Jewish bank accounts, and forced labor.

Although these books are heavily influenced by legal questions, the law 
did not constrain the terms of historical analysis because of the separation 
of judicial and historical functions discussed in the previous chapter. The 
books examine each area (aryanization, use of labor) not by reference to 
legal definitions but as business activities with terrible human conse-
quences.20 Feldman analyzes Allianz’s collaboration with the Nazi regime 
as “capitalizing on the Jews as being poor risks” and offers a highly unfa-
miliar perspective on Kristallnacht, portraying it as a complex insurance 
problem.21 Hayes focuses on the perspective of the managers and spends 
much time elucidating their business and career motivations and interests, 
which would for the most part be highly irrelevant to a legal analysis (for 
example, with respect to forced labor, their desire to maintain a workforce 
capable of meeting the government’s ever-increasing demand for goods 
while the government was constantly removing employees through the 
draft). Similarly, James describes the Deutsche Bank’s participation in ary-
anization in the conquered territories as an opportunity for the bank to 
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make profits and position itself well in the market, and for junior banking 
executives to prove themselves to their superiors.22 Steinberg offers a more 
technical story about “[t]racing gold movements.”23 But despite the differ-
ence in focus, in all four cases the books describe in excruciating detail 
transitive acts, what was done to whom and how.

Thus Hayes’ chapter on aryanization traces the history of acquisitions of 
Jewish businesses by Degussa, showing that all of the transactions involved 
to some degree or another duress on Jewish sellers. An appendix further pro-
vides a list of these acquisitions with a tabulation of the sums involved. This 
analysis does not try to match a predetermined definition, legal or other-
wise, of aryanization, theft, or any such concept. Instead, it reviews the ac-
quisitions by the company and its subsidiaries of stock, real estate, patents 
and other property owned by or confiscated from Jewish owners and ana-
lyzes the negotiations that preceded these transactions in order to under-
stand the relations between Degussa’s managers and the Jewish property 
owners. It also examines internal memos and correspondence to understand 
the managers’ motivations. Rather than simply establish whether the com-
pany was involved in theft, Hayes traces the increasing ruthlessness and 
gradual moral corruption among the firm’s managers as they took advan-
tage of the regime’s aryanization policy:

Prior to January 1938, while the anti-Semitic current in the corporate sphere 

was being driven by extralegal Party intimidation and harassment, Degussa 

played a generally reactive and decent role, usually making acquisitions after 

being approached by the threatened sellers, who often were long-standing 

business partners, and paying commercially fair prices that were arrived at by 

normal business processes of evaluation. In the later phase, however, after a 

flood of official decrees in early 1938 turned the stream of dispossession into 

a torrent that threatened to sweep away some of Degussa’s own interests as 

well, the firm stopped throwing lifelines. Indeed, its remaining annexations 

proceeded in heartlessly self-interested fashion.24

Given the salience of the issue of profits in the campaign around the law-
suits, the authors apparently felt the need to address the question of whether 
the corporations profited from their activities, and to deny that such was the 
case. For instance, Feldman asserts that “[i]t would be utterly senseless to try 
to account for the concern’s status  .  .  . [at the end of the war] in terms of 
profit and loss, since one would not be dealing with anything remotely re-
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sembling a normal economic or financial situation.”25 They also occasion-
ally mention the issue of whether corporate officers and employees knew of 
the provenance of the gold or the destination of Zyklon B, concluding that 
in many cases such knowledge was quite likely. Discussing Kristallnacht, 
Feldman notes that “[t]he insurance industry leaders were well aware, even 
in the benighted Germany of 1938, that they were complicit in a very shady 
endeavor, if not in the sense that they were directly cheating Jews of insur-
ance entitlements then in the sense that they were aiding and abetting the 
cover-up of government activities generally viewed as criminal in the civi-
lized countries with which Germany still consorted.”26 But after briefly ad-
dressing these issues, they set them aside to explore the more complex pro-
cesses by which each company, in its attempt to maintain and enhance its 
position in the Nazi economy, gradually abandoned moral reservations and 
descended into brutal cooperation with the Nazis.

If this type of inquiry differs considerably from the investigation of facts 
in a criminal trial, it is also starkly different from the work of TRCs. Even 
though they do not establish legal liability, most TRCs have adopted a legal 
framework in which they seek to establish the violation of a legal norm of 
international or domestic law, as set in their mandate. In most cases this is 
done through legal methodology, by showing the violation of a norm 
through specific cases with the help of unsystematically collected evidence. 
Some TRCs have adopted a more social scientific methodology in an attempt 
to understand how often human rights norms were violated, and under 
what circumstances. As Audrey Chapman and Patrick Ball explain, “while 
the legal method assigns a relative importance to individual cases, the social 
science method assigns a relative importance to trends and patterns.”27 Yet 
even in these cases, the objective remains to establish norm violation, not to 
uncover complex social processes. In fact, Richard Wilson has pointed to the 
congruence between human rights law and sociological positivism, which 
in South Africa’s TRC combined to reduce political violence to a list of seem-
ingly disconnected legal violations.28

The Gray Zone of Progressive Adaptation

Instead of establishing norm violations, the commissioned histories of Ger-
man corporations tell stories of progressive adaptation to Nazi policy. They 
first set the stage by presenting the new economic situation in the Third 
Reich, in which the regime profoundly transformed the economy from a 
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market economy to one geared toward obtaining state contracts. As Doreen 
Lustig argues, any discussion of corporate responsibility comes with usually 
unspoken assumptions about the relations between the state and the econ-
omy.29 In portraying themselves as victims of state terror in the wake of the 
Nuremberg industrialist trials, German companies in the postwar era had 
promoted a vision of state-economy relations in which the state was om-
nipotent. Marxist historians in the GDR inverted the story, seeing business 
and in particular monopolies as the controlling force behind the state. In 
contrast, the commissioned histories explicitly discuss the framework of 
business-state relations and offer a much more intricate picture. The authors 
all appear to espouse Timothy Mason’s theory of the “primacy of politics” 
over economics in decision making within the Third Reich.30 They explain 
each company’s weak position vis-à-vis the regime upon the Nazis’ rise to 
power.31 Moreover, at the outset managers were doubtful about Hitler and 
Nazism, and the Nazi regime’s economic policies such as armament, autarky, 
and nationalization conflicted with free market logic and the companies’ in-
terests. Thus we start with a relationship marked by fear for business interests 
and potential conflict, especially for companies in the financial sector, 
which as symbols of capitalism were viewed more suspiciously by the Nazi 
regime.32 As James argues,

Talk of simply going on with “business as usual” in the extraordinary circum-

stances of Nazi Germany is thus inherently implausible. . . . A better way of 

understanding the behavior of business in that era is to think of the conse-

quences of the regime’s actions in destroying essential mechanisms of mar-

ket economy. . . . Profits in themselves made no sense, but capturing the po-

litical process that then increasingly shaped economic outcomes rather 

certainly did. Instead of competing in a market for market share, businesses 

competed for influence in a political market.33

Thus, if profit considerations continued to guide German businesses, it was 
through the filter of the new regulatory framework imposed by the Nazis.34

In order to sustain business in this environment, the managers adapted 
to the state’s demands. James describes the Deutsche Bank’s transformation 
into a mediator between the state and Jews, and eventually into an agent of 
the state once it moved into conquered territories. Steinberg discusses the 
decline in human values among the bank’s managers.35 In the case of De-
gussa, certain business strategies deployed by the firm prior to the Nazi re-
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gime made adaptation easier. For example, aryanization fit well with the 
firm’s diversification strategy.36 In any event, adaptation required making 
increasingly flawed moral decisions, especially after 1938, when the regime’s 
anti-Jewish policies turned more ruthless, until Degussa became deeply im-
plicated and complicit in the Nazi crimes, for example by operating jointly 
with the SS the Gleiwitz plant, one of four Degussa plants that used Jewish 
concentration camp inmates as laborers.37 Hayes’ overall conclusion is that 
the company’s leaders “adapted to then increasingly identified with and/or 
promoted the Nazi regime’s programs of ‘racial’ persecution, militarization 
of the German economy, and armed expansion, and finally resisted ques-
tioning their own conduct after it had helped reduce Germany and its repu-
tation to ruins and laid waste to the lives of millions.”38

Feldman also presents the story of Allianz as one of adaptation. In mat-
ters of insurance, the line dividing public and private sectors was even more 
blurred because the sector was highly regulated. The company’s managers 
favored an attitude of “anticipatory self-organization,” conforming to the 
demands of the regime and presenting themselves as the better option and 
thus preserving their life’s work.39 The main justification they invoked was 
that they were going along with the state’s demands in order to prevent the 
worst. In describing the progressive adaptation and deterioration, Feldman 
draws special attention to the Nazification of Allianz, including the increas-
ing use of Nazi language and daily rituals.40 The authors particularly insist 
on the gradual moral deterioration among managers. Whereas Hayes traces 
the decrease in moral qualms in acts such as aryanization as the years went 
by, Feldman uses the term “cognitive catastrophe,” coined by the political 
scientist Karl W. Deutsch, to capture the way business leaders accepted the 
suspension of democratic principles and later business ethics under the re-
gime, although they were aware of its violent nature, in the belief that a 
strong leader would pull them out of the economic crisis.41

Adopting the framework of the primacy of politics does not mean that 
the corporations are presented as passive victims or unwilling foot soldiers 
of the regime. According to the books, after companies understood the 
changing nature of the economy under the Nazis early on, they tried to place 
their managers and contacts in key governmental positions to avoid the 
much-feared nationalization of their business and to exert as much influ-
ence as possible in the new “political market.” Hayes notes that “[b]y 1944, 
some thirty-two senior managerial personnel at Degussa were devoting ap-
preciable parts of their time to carrying out . . . quasi-official economic func-
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tions.”42 It thus became increasingly difficult to distinguish between public 
and private, between “the state” and “business.”

The books also suggest that the companies enjoyed some leeway in deci-
sion making. According to Feldman, the new field of corporate histories trig-
gered by THL has revealed that “even within the constricted conditions cre-
ated by that regime, businessmen faced more alternatives than they later 
pretended and often made very reprehensible choices, not simply because 
they were bad or evil persons, although some were, but rather because of 
their political and cultural socialization. Even under those conditions, how-
ever, some of them made better choices than others.”43 More generally, the 
books claim that the managers cooperated with the Nazi regime in order to 
maintain their business and position the firm well in the long term, not in 
order to save their own lives. The reader can therefore imagine that the man-
agers had the option of letting the company deteriorate financially instead 
of cooperating with the regime.

In stark contrast to TRCs and criminal trials, which aim to establish norm 
violations at specific moments in time, these books offer narratives of grad-
ual moral deterioration and increasing implication in persecution, in a con-
text in which the lines between state and business, private and public, could 
no longer be clearly drawn. The books therefore depict the corporations as 
emblematic of the “gray zone,” neither direct perpetrators nor victims, but 
rather collaborators and enablers.

The Banality of Motives

Part of the depth and complexity of the narratives produced in Feldman’s 
and Hayes’ books derives from the fact that they combine various levels of 
analysis. While criminal trials and TRCs at best examine individual behavior 
in the context of state policy, these books examine macroeconomic, organi-
zational, and individual levels and how they were integrated. The books dis-
cuss the corporations’ business in terms of institutional interests and strate-
gies, but they explain how these were linked to the personalities and 
temperaments of the individual managers that led the firm. Thus when de-
scribing the active engagement of the insurance business in the destruction 
of “civilized values,” Feldman writes that

when Schmitt and Hilgard lunched with Göring and then assumed a proac-

tive posture toward the National Socialist regime after it came to power . . . 
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they set the tone for the Allianz Concern and for the insurance industry gen-

erally, as well as for the business community. Schmitt’s acceptance of the po-

sition of Reich Economics Minister was an act of national and international 

import that sent a signal that the business community could and would work 

with the regime. Similarly, Hilgard’s assumption of the leadership of the 

Reich Group, his adoption of Nazi language and principles in his public per-

formances, his willingness to violate basic principles of liberal economics in 

accepting state direction of the economy, and his participation in the impe-

rialist ambitions of the Third Reich during the war involved a great deal more 

than “preventing the worst.” Perhaps that is the way he felt after a hard day of 

running from ministry to ministry and dealing with people like Schwede-

Coburg, and it certainly was the way he felt after 1945, but the truth is that 

Hilgard’s was an extraordinarily skillful effort to conduct interest-group poli-

tics under the stressful conditions of National Socialist rule and that this ef-

fort had little or no moral content.44

Similarly, Hayes integrates analysis at the level of the corporation as a 
whole with analysis of individual managers, enabled by access to their cor-
respondence. His discussion of the approaches to business of Ernst Buse-
mann and Herman Schlosser, who were successively chairman of Degussa’s 
board, helps him explain his thesis about Degussa’s cooperation with the 
Nazi regime as motivated not by sheer greed but by long-term positioning of 
the firm in a new state-driven economy:

Each saw business as an arena of practical calculation and compromise, one 

in which results were measured by the bottom line but “ruinous competi-

tion” should be avoided through artfully designed and carefully observed 

intercorporate agreements and contracts. Their outlook was that of deal-

makers, not researchers; of the boardroom, not the debating hall or aca-

demic seminar; and of “organized” capitalism rather than aggressive profit-

chasing.45

The story is neither exclusively systemic, explaining the company’s behavior 
purely as a result of the new economic order created by the Third Reich or 
alternatively as a logical consequence of heartless capitalism, nor merely a 
biography of individuals faced with moral dilemmas. Rather, Hayes com-
bines macropolitical explanations with individual psychological and social 
factors; he presents the story as one of the moral compromises required of 
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individuals who wished their business to survive in the new order created by 
the Third Reich. Feldman similarly devotes a large part of his research to the 
main figures who headed the concern under the Third Reich. James, for his 
part, sees the Deutsche Bank’s decisions as linked primarily to individual in-
terests and personalities, noting that “even large corporations, complex so-
cial organisms as they might be, are made up of individuals who make 
choices about their actions.”46

The books thus reveal a combination of banal motives, displacing racist 
ideology as the primary explanatory framework, in sharp contrast to TRCs.47 
The authors insist that while conventionally anti-Semitic, the corporate 
managers were far from die-hard Nazi ideologists.48 Neither were they driven 
primarily by immediate profits. Rather, they were motivated by the need to 
prove loyalty to the regime in order to retain the regime as customer, pre-
serve the company’s monopoly status and market share, and avoid national-
ization. At an individual level, senior managers hoped to save their lives’ 
work while junior employees sought to prove themselves by meeting the 
company’s challenges. Discussing Robert Pross, the young Degussa manager 
of the Gleiwitz plant who had jumped at the opportunity to exchange al-
ready exhausted Jewish employees with additional Jews from the west who 
were about to be transferred east in March 1943, Hayes explains that

Not yet forty years old, Pross was both under enormous pressure to reach the 

spiraling production targets at Gleiwitz and conscious of the potential re-

wards of doing so (in 1944, as the second part of the plant was being finished, 

he received the War Service Cross, First Class). His reputation as a “vertical 

starter” within the Degussa concern was at stake, and he could only benefit 

from his colleagues’ appreciation of “what it means to the plant leaders to 

start a factory with a workforce that consists, aside from a few German crafts-

men and foremen, exclusively of Polish Jewesses.”49

While Hayes suggests that it was nationalism and Nazi ideology that 
played a legitimating role for such behavior,50 other authors insist on the 
importance of professional specialization as a factor in the managers’ indif-
ference to the human consequences of their actions. According to Steinberg, 
for example, the peculiar legal situation under the Third Reich allowed the 
bank’s directors, like other parts of the German elite, to act as if they were 
still part of a lawful state and business was still the same.51 Thus, although 
“anti-Semitism—professionally generated—may have played some role .  .  . 
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most of the bankers’ activity seems, on the basis of the available (written) 
evidence, to have been much more motivated by a narrowly conceived pro-
fessionalism.”52 Feldman similarly explains that his book tries to show that 
“survival in [the] totalitarian state . . . involved a mixture of willing participa-
tion and spineless conformism, of narrow professionalism and self-interested 
pursuit of profit, and, above all, opportunism.”53

In addition to motives, the authors try to elicit the psychological mecha-
nisms that enabled the managers to delude themselves that they were be-
having properly. Feldman’s description of the insurance industry’s response 
to Kristallnacht offers a striking example of how bureaucratic specialization 
and racism combined to legitimate insurers’ opportunism in avoiding pay-
ing Jewish policyholders for the damage resulting from the riots. He explains 
that for Allianz, the tragic destruction of Jewish shops, buildings, and syna-
gogues on November 9–10, 1938, throughout Germany posed a primarily le-
gal question. The representatives of the insurance industry had been reluc-
tant to remove the clause insuring against riots from their general terms, 
mainly to avoid losing foreign business. Faced with claims by Jewish policy-
holders for compensation for the damage caused by the pogrom, they were 
not certain how the events should be defined, as a domestic disturbance 
(compensable by the state under the Tumult Damages Law, as ruled by the 
Reich Economic Court in 1933 in relation to the damages of the April 1 anti-
Jewish boycott) or as the “exercise of righteous civic virtue.”54 On November 
12, 1938, Göring convened a meeting of more than a hundred government 
and police officials; Allianz executive Eduard Hilgard was called as an insur-
ance expert and found himself seated between Göring and Goebbels. While 
Goebbels hoped to oust Jews from public life, Göring’s aim was to devise a 
unified approach to the Jewish question, namely, how to preserve their prop-
erty (soon to be the state’s) in good condition, all the while preventing insur-
ance moneys from being paid to Jews. Legal categories and anti-Semitic as-
sumptions provided the participants the tools to achieve those goals. Hilgard 
explained that in fact Kristallnacht did not raise a question of “riots insur-
ance,” but rather involved three ordinary insurance types: fire, glass, and 
theft. Glass damages, which were the most extensive, had been suffered by 
the mostly non-Jewish landlords of the Jewish shops. Synagogues, in con-
trast, had no material value and were therefore not worthy of compensa-
tion.55 Moreover, in a later memorandum to the Economics Ministry, Hil-
gard followed the distorted logic of the Reich, according to which the Jews 
were collectively to blame for the murder of the German diplomat Ernst vom 
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Rath and for the ensuing riots and should therefore pay for the damages. In 
the end, Jews were burdened with an “atonement tax” of one billion Reichs-
marks, and insurance moneys were confiscated to the state’s account, though 
the insurers managed to avoid paying the whole amount of estimated dam-
ages to the state.56

The books’ surveys of the ways the companies handled compensation 
claims and accusations of complicity with the Third Reich in the postwar 
period also reveal the social processes that enabled the managers to delude 
themselves into thinking they had behaved appropriately. They point to the 
counterproductive effect of postwar legal measures, as well as how the over-
whelming focus on business survival through hard times made the manag-
ers impervious to other considerations. Both Feldman and Hayes point out 
that denazification of the economy provided counterincentives to confess-
ing to any wrongdoing. Feldman explains that by focusing on proving that 
they were not “real Nazis,” the subjects of denazification proceedings 
avoided any “clear consciousness of either the extent to which they had 
been implicated in the misdeeds of the regime or their moral responsibil-
ity”57 Hayes also blames “a convenient element in German law, the require-
ment of base intent (e.g., personal gain or sadism) for a finding of deep cul-
pability. Over and over, Degussa’s leaders drew a distinction between 
‘idealistic’ reasons, however misplaced, for having become and acted as a 
National Socialist and ‘corrupt’ grounds, a distinction that then was applied 
to exonerate almost all corporate executives.” In addition, he surmises that 
the destruction by Allied bombing might have felt like sufficient punish-
ment. The principal explanation for him, however, is that the managers 
probably told themselves they had served the interests of the company’s 
various stakeholders well, even if at the expense of others: “these men felt 
they had done their best and largely succeeded and saw nothing to be gained, 
even morally, from second-guessing themselves or permitting anyone else to 
do so. . . . They thus had made Degussa’s success compatible with either out-
come of the Second World War.”58 Similarly, Feldman explains how Allianz’s 
managers perceived themselves and the corporations they managed as being 
victims of the regime, rationalizing their behavior with the mantra of “pre-
venting the worst.”59

By shedding light on the self-delusion of the postwar years, the books 
show how slow and arduous the process of recognizing some measure of 
wrongdoing has been and the difficulties of conducting this kind of enquiry. 
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They also show how by moving away from legal questions, and in particular 
criminal law’s attention to intent and knowledge, historians are able to dis-
cuss motives more deeply and to engage with the “gray zone” of complicity 
where ideology and racism play secondary, supporting functions in relation 
to primarily mundane and commercial motives.

Moral Guilt

If they abandon the legal framework, the books do not completely relin-
quish didactic aspirations. In fact, the books make a double move: on the 
one hand, they refuse to be reduced to legal analysis and preserve the distinc-
tion between law and history, but on the other hand, they reject the distinc-
tion between history and morality and blend historical analysis with moral 
or ethical judgment.60 Of the four books reviewed, Feldman and Hayes are 
most explicit about the moral conclusions of their research. While Feldman 
comments that the managers of German insurance concerns were “neither 
devils nor angels,” he insists that they were willing to cooperate with the re-
gime without regard to morals and postulates that the businessmen could 
have more firmly adhered to their business ethics and democratic principles 
and been less opportunistic.61 His normative conclusions are geared more 
toward developing business ethics than individual morals. In the preface to 
the book he explains that he seeks to contribute to readers’ understanding of 
the role of corporations and business community within the modern world 
as well as to promote critical business history as a public responsibility of the 
corporation and, more generally, of the business community.62 He con-
cludes his book by stating that although they are not the only or main group 
to face its past, “capitalist institutions and those who guide them do have a 
special responsibility in societies organized on the basis of private property 
and liberal economic principles.” The final moral of the book is that al-
though “it would be unhistorical and unrealistic to expect businessmen to 
have been resistance leaders,” the total lack of commitment to democratic 
values was the deep cause of the businesses’ complicity.63

Hayes, for his part, offers his book as a cautionary tale about the corrup-
tion of individual morality. Every chapter of the book emits clear moral 
judgments about Degussa’s managers’ behavior in each “sensitive” area, not-
ing caustically, for example, that “[t]he best one can say concerning Degus-
sa’s participation in Aryanization after 1938 is that it could have been more 



160� the holocaust, corporations, and the law

extensive.”64 He also ends his introduction by warning readers that “[t]he 
protagonists in this history generally acted myopically; their tunnel vision, 
their focus on immediate and parochial concerns, both patriotic and profes-
sional, blinded most of them to the enormously destructive, sometimes vi-
cious consequences of their deeds. If contemporary readers similarly fail to 
think ‘outside the box’ of their own time and place, they may fall prey to 
another sort of moral error, albeit one with far less severe effects.”65 James 
discusses what he refers to as the bank’s “moral balance sheet.” Although in 
some cases the bank helped clients move assets abroad or achieve gains that 
would not have been possible without it, it “provided assistance to a public 
policy that was deeply immoral and that, at least in a number of instances 
relating to foreign-held assets, could not have been realized by the regime 
alone.” James concludes this short discussion by laying moral responsibility 
on the bank: “Deutsche Bank was a vital element in a chain of exploitation 
and theft. That it was relatively poorly rewarded for these services does not 
lessen the extent of a moral liability”66

Why would historians feel the need to insist on offering moral conclu-
sions? Did the subject matter affect them so much personally that they re-
sponded with moral outrage? Did they simply adopt the moral discourse 
promoted by the corporations in their efforts to deny legal responsibility, or 
conversely, did they seek to assert their independence by clearly condemn-
ing the corporation? I would like to suggest that the answer lies elsewhere, in 
the difficulties of analyzing the banality of evil. The effort to understand in 
depth how individual managers adapted to the Nazi policies creates the dan-
ger of identifying with or justifying their actions.67 One solution is to con-
front the issue openly and distance oneself through a normative judgment 
of the managers. Thus, Hayes declares in his introduction:

Regrettably, Degussa’s history suggests that most people, when presented 

with opportunities or imperatives that they have every imminent or material 

reason to accept or accede to and only potential or moral grounds to reject, 

will choose the course of least resistance, internalize the arguments that le-

gitimate it, and balk at admitting that one could or should have done other-

wise. In all societies, but especially in dictatorial, arbitrary, and closed ones 

such as Nazi Germany, power holders rely and capitalize on these induce-

ments to self-centeredness, self-delusion, and self-defense. One difficult but 

central task of this book is to recover the workings of these impulses (and to 
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cause readers to consider their degree of immunity to them), without seem-

ing to excuse them. However human, the choices made by Degussa’s leaders 

between 1933 and 1945 deserve condemnation. Contempt should be re-

served, nonetheless, for the movement that mobilized and manipulated 

their talents and weaknesses.68

Recently, Michael Marrus has called on historians to reject any urge to 
find “lessons of the Holocaust,” advocating a purely positivist history writ-
ing whose sole goal is “to get it right.”69 These commissioned histories sug-
gest that in research concerning perpetrators and enablers, such an approach 
might lead to a sort of symbolic “repetition of the crime.” To avoid this, his-
torians have created a new genre of history writing that, like TRC reports, 
adopts a didactic perspective in order to prevent the atrocities from occur-
ring again.

Limitations

We can learn from THL about the conditions that make it possible to intro-
duce economic history into transitional justice endeavors. First, we see from 
these books that without full access to corporate archives, it is difficult to 
conduct this kind of research. Moreover, the corporations’ decades-long self-
delusion about their collaboration with the Nazi regime suggests that the 
decision to open archives and investigate the past cannot be left to the cor-
porations. Incentives have to be provided to make access to archives possi-
ble. In THL, it was the fact that the claims became a public issue (and law-
suits) that threatened to ruin the companies’ reputations, along with the 
possibility of settlement (which precluded future claims), that spurred the 
corporations to commission the histories. The books also show, however, 
that these incentives entailed a number of significant costs.

The most obvious cost is political. We saw that thanks to settlement, his-
torical inquiry was disconnected from the question of legal responsibility. 
This meant that the historians did not have to fit complex histories into the 
narrow categories of the law, and they therefore avoided the pitfalls of didac-
tic criminal trials so criticized for producing impoverished histories of mass 
violence. At the same time, however, historians contributed to the corpora-
tions’ strategy of shifting the issue from the field of law to the field of ethics. 
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Moreover, settlement allowed the companies to recast themselves as moral 
agents “dealing with their past,” by inviting historians to critically examine 
their records, all the while failing to acknowledge responsibility.70 In chapter 
6 we saw that settlement enabled the corporations to claim that the com-
pensation paid was humanitarian and not legal in nature and to frame the 
case as an “exceptional” Holocaust-related case. While the sum of DM 
5,000–15,000 set as compensation for former forced laborers may be signifi-
cant for some current residents of the former Soviet Union, these payments 
were primarily symbolic and cannot amount to real compensation.

In her suggestions for exploring structural injustice, Susan Marks not 
only urges us to adopt a descriptive approach focusing on “transitive con-
cepts,” beneficiaries, and material explanations—in short, complex struc-
tural histories—but also to repoliticize human rights reporting in a way that 
channels grievances into coherent action. The present analysis of the com-
missioned histories in THL suggests that the very conditions that enable the 
writing of complex histories of economic exploitation are those that prevent 
its politicization.71

But the trade-off is not simply between complexity on the one hand and 
politicization on the other. The conditions that enabled THL also affected 
the depth of the historical research itself. The commissions’ mandate mir-
rored the public interest in wartime behavior. The books accordingly devote 
little attention to the periods preceding and following the war, other than 
introductory chapters giving background on the history of the company 
and later chapters examining the immediate postwar period. This limited 
temporal scope prevents the books from addressing important questions of 
continuity and change in exploitation of foreign and forced labor.72 Com-
bined with the thesis of the primacy of politics, this results in economic ex-
ploitation being presented as an aberration produced by the Nazi regime. 
Such an understanding is questionable; in Hitler’s Foreign Workers, Herbert 
explains the Nazi foreign labor program as the transformation of a practice 
established since at least World War I.73 In addition, we can wonder whether 
the conclusions offered by the commissioned histories would have been any 
different if the relations between the studied corporations and transnational 
economic and business networks beyond Germany had been explored.74

Moreover, because the books were conceived as responses to a public de-
bate, they were published as soon as possible and are therefore less exhaus-
tive than “ordinary” history books would be. It is difficult to imagine, in the 
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absence of public pressure, a distinguished historian such as Jonathan Stein-
berg writing a book similar to his Deutsche Bank, which contains little analy-
sis and mainly traces gold movements. But even Hayes, who offers a deep 
analysis of his subject, admits that due to the public interest in the topic of 
his book, he has not examined every possible source as he would have under 
different circumstances and has relied primarily on the company’s archive.75

Such reliance on the corporate archive also makes it difficult to integrate 
victim perspectives. The historians are not only released from the constraints 
of the law; they are also freed of the victim-centered focus of transitional 
justice. While the books refer to some wealthy victims of spoliation, their 
perspective is generally absent from the books, with the exception of those 
in Feldman’s treatment of Allianz. Drawing on correspondence between the 
insurance company and its clients found in the corporate archives, Feldman 
incorporates the individual stories of “ordinary” policyholders in his book.76 
As to forced laborers, they are faceless. Hayes’ chapter on slave labor relies on 
a few sources outside the corporate archive, and this enables him to provide 
some details about living and working conditions. The few pages on Jewish 
slave laborers are the only attempt to integrate a victim’s perspective, and 
even then Hayes only extracts some data from one interview and one former 
laborer’s journal, not the opinions or feelings of the survivors themselves.77 
Mommsen’s book on Volkswagen, written before THL, gives us the measure 
of what is lost. Volkswagen’s original archives had been almost completely 
destroyed, and descendants of the company’s wartime managers refused to 
grant the author access to what remained. As a result, Mommsen relied on a 
variety of sources, in particular in-depth interviews with survivors, as well as 
the testimonies of hundreds of laborers during the criminal trial of SS Lieu-
tenant General Callesen, extensively cited in a chapter on the living condi-
tions of Laagberg concentration camp inmates “employed” by Volkswagen.78 
The book has been criticized for failing to strongly condemn Volkswagen’s 
managers. But lacking access to a corporate archive, the book is not primar-
ily concerned with the managers’ motivations.79 In the absence of perpetra-
tor documents, the book turns to the victims and gives an extensive account 
of their experiences.

The books written in the shadow of THL take the opposite approach. 
This is most definitely a history of perpetrators, whose opinions, feelings, 
and motivations are explored in depth. Nonetheless, one wonders whether 
heavy reliance on the corporate archive might not have skewed the analysis 
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and given disproportionate weight to the motivations of high management, 
less likely to have been influenced by ideology than their subordinates.80 I do 
not mean to imply that the history books should be exhaustive and cover all 
aspects of economic exploitation. To a certain extent, there was a division of 
labor among the various mechanisms formed in the wake of THL, with vic-
tim narratives emerging from the claim forms and in the public campaign 
around the litigation. I do want to make clear, however, what is lost in an 
economic history commissioned by a corporation and how these histories 
reproduce the problem of learning about crimes only from the perspective of 
perpetrators.81

Conclusion

The commissioned histories of German corporations’ wartime behavior 
constitute a very particular form of history writing, with striking advantages 
in comparison with existing transitional justice mechanisms. They offer in-
depth examinations of the social, political, and economic processes that led 
individual managers and their organizations to gradually abandon moral 
principles and serve as important “enablers” of the Nazi regime. At the same 
time, these are not purely academic works, and the conditions that enabled 
their writing, in particular settlement and public pressure, have significant 
costs. Because the corporations’ cooperation was necessary in order to access 
data, they were able to present their agreement to open their archives to-
gether with compensation as sufficient justice, at the expense of meaningful 
redistribution. Conceived as responses to public debates, these histories also 
have significant limitations in scope. It is important to note, however, that 
what emerges from the preceding analysis is that these limitations do not 
derive from the fact that the commissioned histories were written in the 
shadow of the law, with the human rights framework in the background.

From a normative perspective, the findings of the historical commis-
sions should be considered a gold mine for researchers trying to understand 
the motivations and modus operandi of corporations in relation to repres-
sive regimes. They should inform law and policy attempts to shape practices 
and provide incentives to prevent similar corporate collaboration with vio-
lent regimes in the future. Yet the division of labor between the judge and 
historian created by THL has led jurists and human rights advocates trying to 
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create a binding regime of corporate responsibility to ignore these findings 
highly relevant to their work. A notable exception is a study that draws on 
the commissioned history of a company that built cremation ovens for the 
Nazis to rethink the premises of the criminology of corporations.82 It is my 
hope that this book will encourage scholars and activists to return to the 
findings of the historical commissions and integrate them into future re-
gimes of corporate responsibility.
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Conclusion
Transnational Holocaust Litigation  
as a Source of Theorization and Strategy

This book has analyzed the transnational Holocaust litigation as a milestone 
in the ongoing attempt to hold corporations accountable for participation 
in the crimes of the Third Reich. The question of corporate accountability 
for involvement in mass violence is currently at the forefront of global strug-
gles for justice pursued through a variety of means, including transnational 
tort litigation, domestic civil and criminal litigation, and the elaboration of 
principles by UN organs.1 In recent years, scholarship in the field of transi-
tional justice has also tried to draw more attention to corporations. Practi-
tioners and scholars working on these issues face many of the questions 
present in THL, such as that of the relationship between the responsibility of 
the state and of business. Thus the Guiding Principles on Business and Hu-
man Rights adopted by the UN Human Rights Council in 2011 attempt to 
delimit responsibility between corporations and the state, with the state 
bearing responsibility to protect the people from abuses by corporations, 
while corporations have a duty to respect human rights.2 Scholarship on 
transitional justice confronts another problem present in the postwar at-
tempts to hold German corporations accountable: how to impose liability 
on corporations for collaborating with the prior regime without jeopardiz-
ing economic development. Thus, in a groundbreaking volume surveying 
attempts to bring corporations to accountability in the context of transi-
tional justice in places such as South Africa and Latin America, the authors 
raise the very same problems discussed throughout this book in relation to 
THL: the lack of corporate responsibility in international criminal law and 
in many areas of domestic criminal law; the difficulties in imposing liability 
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for regular business conduct such as the grant of loans to an authoritarian 
regime; the indirect responsibility of corporations for state-sponsored vio-
lence; and the conflict between accountability and development when cor-
porations and foreign investors are viewed as the central engine of economic 
recovery.3

A characteristic example can be found in Charles Abrahams’ discussion 
in that book of South African victims’ attempt to hold Swiss banks account-
able for supporting the apartheid regime.4 As in THL, the victims from South 
Africa attempted to address not the physical violence of apartheid but the 
economic partnership of the Swiss banks with the regime. The case emerged 
from a loan provided by Swiss banks to the apartheid regime, which was out-
standing after the change in regime. The Truth and Reconciliation Commis-
sion devoted an entire chapter of its final report to the role of South African 
and foreign business under apartheid, which differentiated between three 
orders of involvement. First-order involvement related to institutions such 
as mining companies that played a key role in designing and implementing 
apartheid policies. Second-order involvement was defined as doing business 
with the apartheid regime “knowing that [the company’s] products or ser-
vices would be used for morally unacceptable purposes.”5 Companies spe-
cializing in ammunition and transportation were placed in this category. 
Finally, businesses that benefited indirectly from the regime were placed in 
the category of third-order involvement.

With respect to Swiss banks, the TRC found that through their financial 
support of the apartheid regime, the banks had “played an instrumental role 
in prolonging apartheid from the time of the debt crisis in 1985 and on-
wards.”6 The TRC’s mandate to make decisions and grant amnesties, how-
ever, was limited to individuals. Thus its findings regarding corporations led 
only to recommendations, one of which was that the new government re-
consider paying the apartheid regime’s debts. This recommendation was not 
implemented, as the new government sought to encourage foreign invest-
ment. At most, South African businesses were praised by the government for 
making voluntary contributions to a Business Trust Fund established in 1999 
to reduce poverty and create jobs.

The postapartheid government’s privileging of development over ac-
countability led to an attempt by the global movement Jubilee 2000 to can-
cel the apartheid regime’s sovereign debt, which by 1994 was estimated at 
US$14.6 billion, most of which was owed to Swiss and German banks. The 
movement argued that repayment of the debt was equivalent to black South 
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Africans paying twice for their own oppression. Faced with Swiss and Ger-
man banks’ refusal to cancel the debt, South African groups filed a lawsuit 
under the Alien Tort Statute against the banks and other multinational cor-
porations for aiding and abetting the apartheid regime in its commission of 
gross human rights violations. In 2009, the District Court for the Southern 
District of New York dismissed all claims against banks and other businesses 
based on ordinary business transactions, ruling that “simply doing business 
with a state or individual who violates the law of nations is insufficient to 
create liability under customary international law.”7 The court only allowed 
those claims where it found that the goods or services provided by the defen-
dant corporation had provided the direct means for the regime to carry out 
the abuses, such as the sale of military vehicles. The case was ultimately dis-
missed in 2014 on the grounds that it failed to sufficiently touch and con-
cern the territory of the United States, as required by the Supreme Court in 
Kiobel.8 By then, the South African government, which had initially opposed 
the litigation, had reversed its position, a change that some attributed to its 
shift in economic policy from a free-market to a state-led approach. But this 
change came too late for the plaintiffs, whose case was now precluded by the 
restrictive rules of jurisdiction established in Kiobel.

Despite the many similarities between this case and THL, THL has been 
generally ignored in discussions of the South African apartheid litigation. As 
during World War II, the Swiss banks had contributed to mass violence 
through ordinary business practices such as providing credit. Like the Ger-
man and Swiss corporations in the decades following the war, South African 
companies portrayed themselves as victims of the apartheid regime and 
were willing at most to make voluntary payments as a moral, humanitarian 
gesture, while they and foreign corporations were shielded from legal liabil-
ity by the South African state, which initially relied on them for economic 
recovery.9 Yet remarkably, THL was not used as a precedent or model that 
could help devise or assess litigation strategies.

THL’s success in holding corporations accountable may appear to simply 
derive from the passage of time and change in economic circumstances: in 
the 1990s, Swiss banks and German companies were no longer key players in 
Europe’s completed reconstruction and thus held much less political power 
internationally. Yet there are also notable differences in the legal tools used 
in each case. We can learn from a comparison of the two cases that one of 
THL’s advantages was that it did not rely exclusively on international law, 
which has narrow doctrines drawn from international criminal law, but in-
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stead was crafted principally with private law doctrines lacking an intent or 
knowledge requirement. THL also reveals the value of settlement for escap-
ing the strictures of legal doctrine and obtaining a more participatory and 
substantive justice. I therefore hope that this book will lead legal scholars 
and practitioners to see THL as a fruitful source for discussions about some of 
the most pressing contemporary issues in legal theory, transitional justice, 
and human rights.

In each chapter, I countered dominant misconceptions about THL, in 
particular the critique that it was a unique, Holocaust-related campaign that 
failed to achieve either legal or historical justice. Yet there seems to be an in-
escapable trade-off here. The turn to private law and collective legal tools 
such as presumptions and statistical averages allowed THL to finally address 
the responsibility of the business corporation where criminal law had failed. 
Yet the very use of collective devices that made corporate accountability pos-
sible in THL also produced an aura of collective responsibility. Collective re-
sponsibility is viewed as problematic, as “it holds some people responsible 
for the actions of others, a state of affairs that smacks of injustice.”10 As noted 
by Mark Osiel, though mass atrocity has collective aspects, which leaves 
open the possibility of collectivizing both wrongdoers and victims, “West-
ern law finds its moral and methodological bearings in individualism, and 
therefore strongly disfavors this conceptual move in nearly all fields, where it 
is not simply foreclosed altogether.”11 The trade-off was clearly explained by 
Robert Gordon with respect to what he terms “broad-agency” approaches to 
liability—of which the class action is an example—which aim to compen-
sate wrongs done by collective perpetrators to groups of victims. In his view, 
these approaches are preferable to individual lawsuits, for they move beyond 
specific perpetrators and victims to reflect the broader structures of responsi-
bility. Because this type of legal mechanism stretches liability beyond the 
individual, however, it relies on attenuated notions of blame and causation, 
and its moral plausibility is therefore often questioned, which produces re-
sentment.12

Is this trade-off inescapable? Is the accusation of collective guilt the price 
of turning to the class action? Are we stuck between morally plausible yet 
narrow individualist conceptions of responsibility on the one hand, and 
broad but morally implausible collective conceptions of guilt on the other?

In this chapter I conclude by facing upfront the underlying critique of 
THL that it was a form of collective guilt. My objectives are both to address 
this critique of THL and of the approach advocated in the book, and to use 
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the case to draw broader jurisprudential insights. My argument is that not 
only is the notion of collective responsibility necessary in order to hold cor-
porations accountable, but that a hybrid approach to human rights account-
ability can more effectively address the collective aspects of guilt.

We saw in chapter 1 that Karl Jaspers, in his discussion of guilt for the 
Nazi crimes, recognized the legitimacy of only one form of collective guilt: 
political responsibility, expressed in the state’s liability to pay reparations, 
which he sharply distinguished from criminal as well as moral and meta-
physical guilt.13 Nonetheless, concerned that these distinctions might be 
exploited to evade responsibility—a fear that was borne out in Germany, as 
corporate officers argued that the individual trials at Nuremberg demon-
strated their own absence of guilt—Jaspers himself insisted that “there still is 
a sort of collective morality contained in the ways of life and feeling, from 
which no individual can altogether escape.”14

Is this an internal contradiction in Jaspers’ account, or does it indicate a 
new approach to the problem of responsibility? In chapter 1 I suggested that 
Jaspers’ analytical scheme is inadequate for comprehending corporate re-
sponsibility. Here I argue that THL can help build on Jaspers’ admission that 
it is difficult to disentangle individual from collective guilt, and that it offers 
a promising way of thinking about hybrid forms of responsibility.

What kind of responsibility was furthered by THL? Is it legal or moral 
responsibility? Does it represent the triumph of law or politics? Is it per-
sonal or collective responsibility? Bearing out Jaspers’ concern that dis-
tinctions between different types of guilt could be used to evade responsi-
bility, the defendant corporations in THL insisted on portraying the 
settlement as a moral gesture, not an admission of legal responsibility. 
Thus payment of compensation was framed as a voluntary “humanitarian 
payment” to the victims, and legal presumptions were challenged when 
they were perceived to reflect legal responsibility. In parallel, the plaintiffs 
insisted on viewing THL in purely legal terms. They placed profits at the 
center of the claims and portrayed the corporations as having acted with-
out compulsion or terror, out of self-interest, a picture much at odds with 
the historical findings regarding the complex interrelation of economic 
and noneconomic corporate motives.

Instead of attempting to adjudicate between the two sides, I would sug-
gest seeing THL as offering a hybrid form of responsibility that encompasses 
both legal, moral, and political responsibility, and individual and collective 
responsibility. In my view it is this hybridity that allowed the litigation to 
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address corporate responsibility where other legal tools had failed. More-
over, an attempt to reduce responsibility to one category would obscure 
much of the litigation’s characteristics.

I suggested in chapters 2 and 3 that settlement of the litigation—an as-
pect of the case viewed as nonlegal—enabled the parties to avoid procedural 
rules such as statutes of limitations, and thus brought the litigation closer to 
the international criminal law of atrocity that abolished statutes of limita-
tions in relation to crimes against humanity. It also enabled the parties to 
overcome the rigidity of civil procedure and design a process adapted to the 
context of mass violations by corporations through innovative uses of the 
class action. I further argued in chapter 3 that settlement of THL advanced 
many of the important public values usually promoted by adjudication, in-
cluding fact finding, the production of historical narratives, democratic de-
liberation, and norm creation.

Chapter 6 showed that payments for past injustice should not be under-
stood in binary terms as either legal or humanitarian, but rather as falling 
along a spectrum. Within that spectrum, accountability can be enhanced 
through innovative uses of legal presumptions, linking the damages suffered 
by victims to the actions of corporate perpetrators. Moreover, the distribu-
tion process granted legal recognition to victims’ claims even in the absence 
of a court decision on liability. The chapters of this book thus suggest that 
the search for a clear distinction between legal and other forms of responsi-
bility is elusive, and that the strengths of the legal process can be harnessed 
through nonlegal, voluntary procedures to further a justice more substan-
tive than that available through a court decision.

THL also formed a hybrid between individual and collective responsibil-
ity. We saw in chapter 5 that while the court-centered distribution process in 
the Swiss case produced more individualized remedies than the bureaucratic 
process in the German case, even the most individualized of remedies in the 
Swiss case relied on presumptions and statistics derived from historical re-
search about bank behavior during the war. Conversely, the slave labor pay-
ments in the German case were aptly characterized by participants in the 
litigation as a form of “rough justice,” yet even they were refined and indi-
vidualized in comparison with war reparations paid to states. Offering a new 
analysis of known litigation, this book has exposed how the debate about 
whether THL reflected legal right or power, legal or moral responsibility, or 
individual or collective guilt obscured the numerous accomplishments of 
the litigation as well as the trade-offs it required. This book has thus sug-
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gested a functional approach that moves beyond rigid categories and evalu-
ates procedures in terms of the public values they produce.

Returning to the critique that THL is unjust because it furthers a form of 
collective responsibility, I suggest that collective and individual responsibil-
ity are inextricably linked. My analysis of THL also indicates that corporate 
wrongdoing cannot begin to be adequately addressed without collectivizing 
legal doctrines and procedures such as class action lawsuits, legal presump-
tions, statistical evidence, and reliance on the continuing legal personality 
of corporations. Thus, rather than debating the collective or individual na-
ture of the proceedings, scholars and policymakers should embrace a hybrid 
approach to justice seeking in the face of continued corporate engagement 
with repressive regimes and participation in massive human rights viola-
tions.
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